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HUNT vs. BOYD & CO. ‘ET AL. Eastern District, 


December, 1830 
PY’ 
HUNT, 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


If a creditor gives a receipt for a draft in payment of his account, the debt 
is novated 


This was an attachment against the schooner Elizabeth soyp & co,& AL. 
for supplies furnished. ' 
The petition stated that John Boyd & Andrew Armstrong 
composed the firm of John Boyd & Co.—That they were 
owners of the vessel, and that Junelot was master, who 
was also made party to the suit. The latter in his answer 
‘disclaimed any interest in the vessel, and Boyd & Co. 
pleaded the general issue. The petition concluded with a 
prayer for judgment against the said John Boyd, Andrew 
Armstrong and C. Junelot. 
The evidence showed .that the schooner was purchased 
by Armstrong, and paid for with the note of the firm.— 
That previous to, and at the time of, this purchase, Arm- 
strong was one of the firm of John Boyd & Co., and that 
the debt to the plaintiff was contracted subsequent to the 
purchase of the vessel. 


ea 
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Rates Di er90. It further appeared that the. plaintiff’s account had been 9 

liquidated by Junelot, the master, who gave a draft on the 
evar defendants for the amount.—On the receipt of this draft, 

py A mn, the plaintiff underwrote the account as follows: “Received 
payment by draft on John Boyd & Co. at thirty days’ sight.” 
The draft was protested for non acceptance, at maturity, 
and, together with the account, was attached to and made 
part of the’ plaintiff’s petition—There was judgment for 
the defendants, and the plaintiff appealed. 

Preston, for appellants, contended : 

1. The supplies were furnished to the schooner Elizabeth, 
‘which vessel has been attached and should be rendered 
liable for them. 

2. Andrew Armstrong, it is contended, is her sole owner, 
If so, he is made a party defendant to this suit, and is bound 
to pay the whole of her disbursements.—C. C. Art. 2796. 

3. The evidence sufficiently establishes that John Boyd & 
Co. are the owners of the vessel, and are therefore liable to 
pay her debts.—They received the aa 

Hoffman Contra : | 

1. The account sued on was paid, and extinguished the 
draft.—It is a plain case of novation on which it is a waste 
of time to hear an argument.—A person may novate his 
own debt, as if I owe a debt conferring a privilege, the cre: 
ditor, by taking my note'in payment, can no longer sue on 
the account and has lost his priviledge. 

2, The vessel is proved to"have ‘belonged to Armstrong 
and not to the defendants.—The plaintiff is bound to prove 
the correctness of his claim—it is not sufficient to make it 
probable. 

Porter J. delivered the opinion of the court. 

This action is brought for the balance of an account of 
sundries furnished to the schooner Elizabeth, of which it is 
alleged the defendants are owners. The suit commenced 
by attachment. There was judgment against the plaintiffs 
and they appealed. 
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The judge of the first instance decided the cause in favor cone Dee 
of the defendants, on the grond that the evidence shewed wr-w 
raft, they were not the owners of the schooner—that she be- eae 
lnged to Armstrong, one of the firm of Boyd & Co.; and 3°¥» & co.f ax. 
that he could not be made responsible in his private capa- 
city, in an action against the partnership. 

The same ground has been assumed by the appellees in 
this court, but the decided opinion we have on another part 


of the case, renders it unnecessary for us to examine the 











sundness of the position, 

‘The captain of the schooner who is alleged to be one of 
the owners, liquidated the account of the plaintiff, and gave 
adraft on the defendants for the amount. 

On the receipt of the order, the plaintiff underwrote the 
acount in the following terms: “ Received payment by draft 
mJohn Boyd & Co. at thirty days sight.” 

We are of opinion that the plaintiff, by taking this draft a. receipt for 
is payment of the account, extinguished it ; and that suit o draft én pay- 
cannot now be maintained on that, which was disch ent, — debt 
‘by the agreement which the receipt evidences. Were we # novated. 

o give our reasons for this conclusion, we could only repeat 

What we said in the case of Banon vs. How, which was : 
decided ‘after much consideration. The counsel for the ap- 
pellant,attemptedin argument to distinguish that cause from 

the present one, but it is impossible to make a satisfactory 

distinction between them. In the former, the goods were 

sold to How, Ellis & Co. and payment received in a note of 

Talcut, one of the firm. In the instance before us the 

draft of the captain was taken. If he was part owner of 

the vessel, the analogy beween the facts of this case and 

that already alluded to is complete. If he was not, then 
. payment was taken in ‘the bill. of exchange of a third per- 

son, and the result is, if possible, still stronger against the 

appellant.—2 Martin, n.s.144. 
This opinion renders it unnecessary to examine ‘the bill. 
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—_— gg of exceptions, and it is therefore ordered, adjuged and de. 
wr-~w _ creed, that the judgment of the District Court be affirmed 


HUNT with costs, ; 
vs. 
Boyp & co. & AL 


TOWN vs. THE SYNDICS OF MORGAN, DORSEY & CO, 


APPEAL FROM THE COURT OF THE FIRST DISTRICT, 

In conditional obligations, the law at the time the obligation was contrac- 
ted, not that in force when the condition takes place, must govern the 
rights of the parties. 

The opposing creditor claimed to be placed on the tableau 
of the insolvent Dorsey, in preference to the crediturs of 
Morgan, Dorsey & Co. by virtue of a promissory note 
which he held, upon which Dorsey was endorser.—The 
note was dated 27th May, 1825—endorsed the same day— 
payable one year after date, and protested at maturity, 
There was judgment for the epposing creditor, and the sym 
dics of Morgan, Dorsey & Co. appealed. 

' Eustis for appellants. 


#1. The judgment must be reversed,because the Louisiana § 
ode gives no priviledge in the case made out by the appa) | 
e. ) 


_ Conrad for appellee. 

Porter J. delivered the opinion of the court. 

This is an appeal taken from a judgment of the District 
Court, by which the endorser of a note, whereon the insok 
vent Dorsey was endorser, is placed on the tableau of distri- 
bution of said Dorsey’s estate, and directed to be paid out 
of the funds of said estate, in preference to the creditors of 
Morgan, Dorsey & Co. 

In conditional - The endorsement was made at a iime the Civil Code of 
obligations, the [ouisiana was in force. The note became due, and the 
law at the time the King : 
obligation was protesi was made after the Louisiana Code was promul 
aoa il _ gated. If the obligations of the respective parties is to be 
th dition tak : ‘ : 
‘ be _ _ oe —— ascertained by the former, the judgment appealed from is 
the rights of the correct. If by the latter it is erroneous and must be 


parties. 
reversed. 
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The insolvent’s obligation, as endorser of the note, was Eastern Distiet 
mbject to the condition known to our law as the suspensive; =._>__. 
that, which depends on an uncertain and future event. It “— 
depended, in this instance, on the maker paying his note TH syypzcs or 
when it became due, and on regular proceedings on the part pee 
of the holder, to protest in case of non-payment, and duly 


notify the endorser. 









On the first view of the case, it might appear that, as the 
holder of the note had no right of recourse on the endorser 
util failure of payment on the part of the maker, the 
extent of that right must be governed by the law at the 
time it accrued. 







But more closely considered, it is clear that though the 
obligation could not be enforced until the condition took 
place, still there would have been no obligation without the 
contract entered into, antecedent to the failure of the maker 
to discharge his note. And whether the law, at the time 
the obligation was contracted, or that in force when the 
wndition took place, should govern the rights of the i‘) 
‘hes, is not a difficult question. It is in our opinion, settl 
\by positive provisions in our former and present code. Each 
of them declares “that the condition being complied with, 
has a retroactive effect to the day the engagement was con- 
tracted.” The articles of the Napoleon Code, of which ours 
on this subject is a copy, were we know, in the greater num- 
ber of instances, taken almost verbatim from the works of 
Pothier. In referring to that writer, we find that, after 
using the same language found in our code, he adds, and the 
night which results from the engagement is deemed to be ae- 
quired from the time of the contract. Such also was the 
_ doctrine of the Roman jurists. At the time this engagemerit 
was contracted, the plaintiff had a right in case of failure, to 
be paid before the creditors of the partnership. We there- 
fore think there is no error in the judgment of the District 


¥ 
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Easterh District. Court. Pothier, contrat des ob: no. 220. Toullier, vol. 6, 


December 1830. 


ia a 
“— 


no. 543. Digest, liv. 50, tit. 17, laws 18 and 144. 
It is therefore ordered, adjuged and decreed,that the judg. 


THE silane or ment of the District Court.be affirmed with costs. 


MORGAN & AL. 


ue 


CLAGUE ET AL. vs.. THEIR CREDITORS. 
APPEAL FROM TAE COURT OF THE PARISH AND CITY 


OF NEW ORLEANS. , 

An agreement made in New York to be executed there, must be gov- 
erned by the laws of that state—if such contract is usurious and void by 
the laws of New York it will be considered so here; because this court must 
decide the cause here as it would be decided there. The statute of the 
state of New York prohibits taking more than seven percent for the loan 
of money, and by the termsof the statute the prohibition is extended to 
‘wares, merchandise, or any thing else. 

If in the exchange’of netes between A and B; ‘more than seven per cent 
per annum as interest be taken, the contract is tainted with usury, and void 
according to the decisions,of the courts of New-York on that statute. 

Those courts have established the maxim that by no shift or device cat 
more interest be taken, or profit made, than that which the law permits on 

loan of money. 
en A agrees with B to exchange their respective notes bearing int 
est at the rate of six per cent. per annum, and in consideration thereo 
with B the lives of different individuals, and to consign his sugat 
rop in Louisiana to B, for sale in New York on commission, this agree 
ment is null and void under the aforesaid statute of New York against 


usury. 

The facts are fully stated in the opinion of the Court, de- 
livered by Porter J. 

The Bank of the United States—the Bank of Louisiana 
—John Humphreys, and others, creditors of the insolvents, 
appeal from a judgment of the Parish Court, by which Israel 
Barker was placed on the tableau of distribution as a 
creditor. 7 

Barker’s claim is founded on an assignment made to him 
of notes executed by the firm of Kenner & Co. in favor of 
certain persons, by whom they were endorsed to a corpora 
tion in New-York, known by the name of“ The Life and 
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Fire Insurance Company.” The consideration of these notes Eastern Dinwies 
was a contract entered into by the insolvents.with this Com-- 


pany, by which the parties agreed to exchange.their notes, a 
payable-at a distant time from the date of the agree THE ‘CRED- 
with interest at six per cent. The insolvents at the —_ 
time covenanted to insure, and‘did insure a certain number 

of lives with the office at the usual rates. It also made a 

part of the contract, that the crops of the insolvents sugar 

estate should, be annually shipped to the Company and sold 

by them on the usual commissions. , 

To the claim of the appellee, growing out of this contract, 
the defence of usury is opposed. 

The agreement was made in New-York, and wastobe , sement 
there executed: it musttherefore be governed by the laws of made in NewYork 
that State. They prohibit the taking of. more than seven per + wal 
cent for the loan of money, and by the terms of the statute, pane SS 
the prohibition is extended to wares, merchandise, or any —if such contract 


is usurious and 


thing whatsoever. void by the laws 
of the state of N. 

. The courts of that state have held under these provisions, York it will be 

hat if A exchanges notes with B, and takestwo and a half “eam — 


per cent commission for doing so, the contract is tainted ™ust decide. the 
cause here as it 


with usury and void.—13 Johnson 4 v. 16 abid. 367. ould be decided 
: : there. The statute 

There cannot therefore, we think be a doubt, that if more of the state of N. 
than seven per cent was taken for the exchange of the notes barre ae 
now sued on, the contract was void, but whether it was so Sve" per cent for 
: ; : ; the loan of mo- 
taken is the true difficulty in the case. ney, and by the 


The obligations of each party bore interest at six per tute. the pebibe 
eent ; and so far there was such equality as repels the idea }°.¢ oo 
ofusury. But it is urged, the Life and Fire Insurance Com- thing whaboever. 
pany had a profit on the insurance of the lives and on the 
sales of the sugar, which bring them within the penalties of 
the statute. The appellee contends that these transactions 
were each of them fair in themselves, and that if profits 
were made or to be made, a good consideration existed for : 


them, independant of the exchange of notes—namely: the 
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eens Dist risk incurred inthe insurance—and the labour bestowed, and 
~~ _ pains taken in the sale of the crop. 

ms § at. We assume fora moment, that the Life and Fire Insurance 
ruxrk crepi- Gompany refused to exchange their notes, unless the insob- 
TORS. “WEHits would also insure lives at their office and ship their 
crops to the Company for sale. The question then is, does 

the circumstance of the lender refusing to accommodate the 

borrower, unless the latter will enter into another contract, 

on fair terms, which apart from and unconnected with the 

lending, would be fair and legal, render the agreement for 

the loan of money, or the exchange of notes, null and void! 

It is one which on the first consideration of it, and for some 

time after, did not appear free from difficulty to us; further, 

reflection, however, and a more attentive consideration has 

satisfied our minds, that it would not present a case of much 
embarrassment to the courts of the country where the 

contract was made. If the matter were res integra there 

would be, perhaps, considerable force in the objection, that 


the object of the statutes against usury was to protect thea @ 
borrower against paying more than the legal interest. That ® 


when that object was attained, the laws cared not how 
‘much the lender received, and that he mightinnocently profit 
by the collateral agreement, when he did not take advantage 
of the borrower’s necessities, to compel him to enter into 
an unequal and disadvantageous contract, in relation to 

other matters. 
But the question is not res integra in the jurisprudence 
jn na ™ that country where the agreement was made. The le 
change of notes gislature of New-York, inimitation of that of England, seems 

between A and B, 

‘more than seven to have had a great abhorrence of the offence of usury, and 
Pera be taken, he to have guarded against its commission, by prohibitions 
gpg couched in language, at once as particular and comprehem 
- ee - sive as words can express. Their courts of justice have not 
the courts of New fallen behind the law makers in their determination to ré 


York on that ¢te- Fess and punish the offence, and the statute with the dict 


~*~ 
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gons on it, seems now to. have established the maxim, that East “7 





B change, unless the insolvents -insured lives, and agreed to cent per annum 
fm tend their crops to the company for sale. Profit such as this tion thereof to in- 


| by-no shift or device which the wit of man may invent,,can = 
more interest be taken, or profit . made, than that which the on aguny 
law permits. Whether ihe borrower loses ornot: the I ‘THEIR CREDI- 
which is connected with the loan seems to be vonaidesell pie 


immaterial. The rule is, the lender shall not obtain more Those courts 
: , have established 
than the legal interest. We need not cite the cases. An ex- the maxim that 


amination of them we think, will shew the principle just — feed = 


stated, to result from the decisions of the common law terest be taken, or 
profit made, than 


courts on the statute against usury. We may however, that which the 


ais , 1 its on the 
tefer to a very late decision in the Supreme. Court of the ional wala 


United States, where this strong language is used: “a profit 
or loss incurred on the necessities of the borrower, no 
matter what shape it assumes, has always been adjudged to 
be a violation of the statute.” 2d Peters 537. 
In ‘the instance before us, the notes of each party bore with B to ex- 
interest at six per cent, and so. far there was a perfect equa- = = seen 


. _ ing interest at the 
lity, but the Insurance Company refused to make the ex- 8 'nuree. | pie 





-and in considerae 


sure with B the 
to the lender, or burthen on the borrower on a loamor jives of | differ- 


exchange of notes the statute of New-York forbids,and we, - comin 
who must decide the cause here as we think it would be gar crop in Louis- 

: ; lana to B for sale 
decided there, are consequently compelled: to consider the in New York on 
‘ . commission, this 
transaction void. agreement is null 


It was said, there was no evidence the Life and Fire ™4 void _ under 
the aforesaid sta- 

Insurance Company made these matters a condition with- tute of N York. 
out which they would not give their notes. That for aught 
what appears on record, they may have applied to the insol- % 
vents to exchange their notes, and that the latter refused, o 
unless the former would permit them to insure lives,and 
tend them their sugar for sale. 

There is no direct proof on record which of the parties 
proposed the exchange, but the conviction produced by the * 
internal evidence presented by the transaction, is nearly as 
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mar ase strong as any thing can be, that the first proposition came 
~—~ ~ from the insolvents.’ The endorsement required on their 








































— notes—the mortgage taken on their plantation—the pro J 7 

THEIR CREDI- - to send their crops for sale, all indicate, in a manner § @' 

cel 60 clearly to be misunderstood, who was embarrassed, and jf defe 

who connected these agreements with the exchange of the ff part 

paper. Whenwe join to these reflections the utter impro- | ad 

bability of a commercial house in New-Orleans going to J Mute 

New-York to insure lives, unless they were compelled to do §f fr ' 

so to relieve their pecuniary necessities, not a doubt remains the 

on our minds that the transaction was such a one as the § | 

appellants represent it. - 

It is therefore ordered, adjudged and decreed, that the § fou 

judgment of the Parish Court be annulled, avoided, and § the} 

reversed, and itis further ordered, adjudged and decreed, § Us 

that the tableau be amended, by expunging therefrom the § *PP* 

claim of Barker for the notes given by the insolvents to § YY tl 

unite the contract with the Life and Fire Insurance Com ry 

pany, and it is further ordered that the appellee pay the gj ¢ 

cost of the appeal. nutes 

were 

= ged | 

ABAT vs. HOLMES. in th 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. § men 

If the jury be permitted in the absence of the defendant, and without heari 

any application from the plaintiff, to reconsider their verdict and bring ia had ] 

another, the second will be set aside, and the cause remanded for further (fron 
proceedings in the state it was when the jury requested permission : 

amend it. ' ie 

This cause was submittted upon a statement of facts the J 

4 which are given in the opinion of the court. verdi 

© — Slidel for appellant, ae 

Seghers for appellee. prec 

‘ Martin J., delivered the opinion of the court. a _ 
t, 





The defendant was sued as endorser of a protested pre 
missory note. He pleaded the general issue, that the plain’ 
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judgment against him and he appealed. | 

The statement of facts show, that the cause having been 
argued, the jury retired and returned with a verdict for the 
defendant, signed by their foreman, the counsel of both 
parties being present. ‘The verdict was read in open court, 
and no objection being made by the plaintiff, the usual mi- 
inate of the verdict was made by the clerk, and the counsel 
for the defendant left the court. The clerk makes, during 
the sitting of the courts, memmorandas of what is transacted 


on loose sheets of paper, and after the adjournment of the - 


court, and frequently on the following day, makes entries 


from these minutes on the record book in due form.. After . 


the rendering of the verdict, in the present case, two other 
causes were called for trial, on which the plaintiffs failing to 
appear, were non-suited, and the usual entries were made 
by the clerk; a third cause was afterwards argued, and the 
jury retired to consider of their verdict, and returned with 
one which was read in open court, and entered on the«mi- 
nutes. ‘The judge having in the: meanwhile, while the jury 
were out, examined the point of law on which he had char- 
ged the jury, on the motion of the counsel of the defendant 
in the present case, stated in a conversation with the gentle- 
men of the bar, after the jury had returned, and in their 
hearing, that the defendant’s counsel, in the present case, 
had misstated the law, in insisting that the receipts on file 
(from the plaintift to the maker of the note,) had operated 
adischarge of the endorser. This being heard by some of 
the jury, they requested to be allowed to reconsider their 
verdict, saying they had understood the judge, in his charge, 
to lay down the law differently. The judge permitted them 
toreconsider their verdict and instructed them that a release 
of some of the drawers of the note, for their part of the 
debt, did not discharge the defendant as endorser, who was 
a joint obligee with them, whereupon, without returning, 


tiff had released, or discharged the maker, &c. There was nee 
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Eastern Disteint. they found a verdict for the plaintiff, the defendant and hig 
~~~ ~ counsel being absent, more than one hour after they had 


a given the first verdict, in favour of the defendant, and judg- 


HOLMES. ment was given on the second verdict for the plaintiff. 
The appellant’s counsel has urged that he is entitled not 
only to the reversal of the judgment of the District Court, 
but to our judgment for his client on the first verdict. 
If the jury be Jt is obviousthe judge erred inallowing the jury, in the 
oes ‘a 
> i absence of the defendant, and without any app lication from 
fendant, and with- the plaintiff,to reconsider their verdict, and in allowing them! 
outanoapplication , . : ; 
from the plaintiff, to bring another, after having stated the law to them, ina 
no nega ae very different manner than he had done in a charge deliver. 


in another, the : , otters 
srcand will’ be cet 4 t0 them in the presence of both parties without allow. 


“aside, and the ing the party against whom the second charge was given, to 
calise ‘remanded ‘ ; ae 
for further pro- make such observations as the charge, in the opinion of the 
ceedin in the . : : 
state ees when COurt, might require. 
the jury — But judgment cannot be given here on the first verdict— 


ak the proceedings of the court, unprovoked by and which took. 
place in the absence of the plaintiff and his counsel, cannot 
deprive him from the right he had of moving for a new» 
trial, : 
It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed,the second verdict set aside and the case remanded 
for further proceedings, in the statein whichit was when the 
jury requested to be permitted to amend it,the appellee pay- } 
ing costs in this court. 
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CHEW & RELF vs. KEANE. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT, 
If the plea of prescription be pleaded in the Supreme Court, the party to 
whom it is opposed may demand that the cause be remanded for trial upon 
that plea—but if it appear that substantial justice has not been done, a new 
trial will be ordered. ; 

Suit upon a promissory note to which the defendant plead, 


the general issue and set up a claim.in reconvention. 
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below, and the defendant appealed after having failed-in his ’ 
motion for a new trial.—On the appeal the appellees oppo- came SaRLT 
sed to the.claim in reconvention the plea of prescription. KEANE. 
Workman for appellant. ‘ot 
-Duncan‘and Relf for appellees. 
Martin J. delivered the opinion of. the court. 
The defendant, sued on his promissory note, pleaded nil 
debet and reconvened the plaintiff for several large sums. 
There was judgment for them for the amount of the note. 
The claim in reconvention was disallowed, and the defen- 
dant appre after an unsuccessful attempt to obtain a new 
trial. . 3 ‘ ° 





,, ‘The appellees, in this court, opposed the plea of prescrip- 
fion to the appellant’s claims in reconvention, and the latter, 
‘availing himself of the provision of the -Code of Practice, 
— 2, has prayed that the cause may be remanded to be tried 
on the plea of prescription. 
We have considered that, as the case must be remanded, sue te of 
id it has appeared to us that the appellant ought to have pleaded in the Su- % 
eded on his application for a rehearing, at least asif ioe eh 


\ alia : : : . . . is opposed ma’ 
an item of his claim. Justice will be better obtained b WME demand that 


» 


ease being sent back for a new trial. pg tigte oon 
An item in the claim of reconvention is for the value of that plee—but if it 
certain slaves of the defendant, consigned to and sold‘by a eeial owes 
the plaintiffs to Foley Lezano, wh6 had -proven “insolvent. 50 been done s 
Remuneration was claimed on account of the gross neglect Srdered. 
ofthe plaintiffs, who sold these slaves without the ‘customary 
Caution of reserving a mortgage for the price, and by requir- 
ing some other security also. It is in'evidence that, inthe 
#..sele of slaves, such caution is never omitted, unless: the 
‘jbuyer be of the very first standing and credit; and itsistn 
evidence the vendors were persons of « very different 
description. 
‘- ‘The district judge has deemed, it was to be presumed, the 


Q 












§,A judgment was rendered for the plaintiffs in the.court Rastorn Dist, : : 
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eater. Distre * ew plaintiffs would not have sold these slaves to pertbns 


Pecos 
ww 


cuww & reir 
08. 
KEANE 


‘they had reason to suppose could not pay for them. 

In our opinion, the defendant having shewn that the ¢i plain 
tomary caution in the sale of slaves, is to require a mortgag 
and security, unless the buyer be a person of the highest State 
standing and credit, and the buyers were persons of differ To 
ent description, the plaintiffs ought to have known that th ukno 
persons sold to were proper persons to be trusted. ! 

As the other items, although the defendant’s right is ng 
equally so obvious, we think they are worthy of reconsid. 
ration. “a 

It is, ‘therefore, ordered, adjudged and decreed, that th 
jadgment of the District Court be annulled, avoided anil: 
reversed, the verdict set aside, and the case remanded fq 
new trial—and on the plea of prescription—the appd 
paying costs in this court. 


pt 
WILLLAMS os. HAGAN & CO. 
APPEAL FROM THE COURT OF THE FIRST DISTRICH 


_A notarial act has no effect against third persons but from the date of! 


“This was an action to rescind the sale of certain slave 
made to the defendants by one Kimball. It appeared fie 
the testimony, that the plaintiff sold the slaves to Kimball 
the State of Mississippi, on the 8th of September, 18% 


- Kimball paid a part of the price, and gave a draft for 





remainder which was protested. In the act of sale, it 
stipulated that if Kimball failed to comply with his ag 
ment, the bargain should be void, and that the act of 
should be left in the hands of a third person, until Kimb 
should produce the plaintiff’s receipt for the whole off 
purchase money. 
The slaves were delivered to Kimball, who tensa oF 

to New-Orleans, and on the 19th of February, 1829, « 


& 
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lin to the’ defendants.—On the day after,.they were at- Bastern Dias, 
)in the possession of the defendants at the suit of the bie By, 
e ciy,§ plaintiff. —It further appeared that Kimball was indebted to  wi.tfAms 
the defendants, and had absconded with the slaves from the _yag Pe a 
A State. of Mississippi. 
diffe, Zo.establish the fact, that the ‘iibedons purchased with 
aknowledge of the circumstances, the plaintiff put to the 
defendants an interrogatory, requiring them to state whe- 
ther they did not, previous to the 19th of February, 1829, 
ceive a letter from the plaintiff, informing them that the 
shaves were supposed to have been run off by Kimball, and 
‘ tat he, the plaintiff, had aclaim on them. The defendants 
uswered, that they had some recollection of receiving such 
aletter, but having no acquaintance with the plaintiff, sup- 
it had been addressed to them by mistake. That they 
i not remember the contents, and that they purchased the’. 
saves of Kimball without the knowledge of any claim upon 
them. The bill of sale from Kimball to the defendants, was 
not recorded until after the levy of plaintiff's attachment. 
’ es court below gave judgment for the defendants and the 
Mphintiff appealed. 
. for appellant, contended : 
_ 1. By the bill of sale from Williams to Kimball; the latter 
acquired no title to the slaves in controversy, until payment 
salu o their price, and, therefore, could convey none. 
om 2. Kimball concealed said slaves and absconded with 
im them from the State of Mississippi—such a possession in the 
twa State of Louisiana camigive him no right to dispose of them.. 
wm 3. The defendants were warned of Williams’ claim, and 
‘it was gross negligence on their part to forget it. 
' 4, The sale was not recorded in the Register of Convey. 
ances’ office, until after the attachment, and, therefore, the 
‘ B property in the slaves was not transferred as to oy 
heim PeTSONs. 
ia Moreau’s Digest, 2d vol. p. 305, sac. 5. Martin's Diget, 
3d vol. p. 140, sec. 7. 
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1; By the bill of sale from Williams to Kimball, the lt 


ter had transferred to him the property of the slaves in the * 
State of Mississippi, and paid one half the price, and there 


was no condition suspending said transfer of property. 

2. Kimball’s running off with the slaves and the rest of 
his property from the State of Mississippi, has nothing to do 
in the controversy. 

Kenny et al. vs. Dow. 10th Martin 577. —Miles vs. Oden 

et al. 8th Martin, N.S. p. 214. , 

3. The defendant’s answer shows they had no warning) te 
and there*was no fraud. “aa 

4. The slaves were delivered to the defendants, and pa 
in possession of a third person for them. 


.5. It is shown there have ‘been mortgages to the defen i | 


dants in the State of Mississippi, given to them by Kimbal iS hed 
which has nothing to de with the present case. qe 
6. The registry was in the usual time—but the plaints is 
not.the third person in contemplation of the law. 
Doubriere vs. Grillier’s syndic, 2 Martin, N. 8. p. ay 
6. Martin, N. S. p. 325. ¥ 
‘Bhis:i is a,suit to set aside the conveyance from Kimball, 
This cannot be done without making Kimball a party. 
Martin J. delivered the opinion of the court. 


The plaintiff states that he attached several slaves, the & 


property of Kimball, his debtor, and that the defendants & 
pretending to be the owners of them, prevailed on the sheri fie 


to-surrender them. The petition concludes with a prayer a 


that the defendants be desired to return them to the sheriff. 
to be proceeded on, on the plaintiff’s attachment. 
The general issue was pleaded. There was judgment for 
the defendants, and the plaintiff appealed. i} 
In this court, the appellee’s counsel has endeavoured to §” 


shew title to the slaves under Kimball, and has produced a nov 4 


tarial act of sale—that by a bill of sale from the plaintiff to 
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Kimball, the latter had the property’of the éllives transfetred Rastemn  Distiict, ” 


| tohim, i in the State! of Mississippi, having paid one half’ of ' 


the price, ‘and the act contains no suspension of the’transfer 
thie property—that Kimball running off with’the slaves 


all the rest of his property from that State, earinot affect - 


the right of his vendees—that the evidence shows the latter 
‘hadno knowledge of this, and acted without frauid—that the 
slaves were. delivered to them, and placed in the ‘possession 
of the persons in whose hands they were attachéd: The 
plaintiff, as to these slaves, is not a third person im the ‘con- 
femplation of the law. That the present is a suit to set 
‘aside a sale by Kimball, whois no party to the suit® 

On the part of the appellant, it is contended that the ap- 


Mi pellees acquired no right, as to third persons, by the notarial 
Mat of sale, because it was not registered, after the attach- 


int was actually levied on the slaves. 2 Moreau’s Digest, 
3 sec. 5. + 
At is clear the defendants and appellees’can have no title, 


HAGAN § AL. 


A notarial act 


except that which result from their notarial act, and that does has no effect a- 


not give any as to third persons, but from the date of its sons SS the 


per- 


~ EB rgistry. The plaintiff and appellant are such personswho %* of its registry. 


have obtained a lien by attachment, with respect to the act 
of sale: “Third persons, with regard to a contract or judg- 
ment are all who were not parties to it.” Civil Code, 
$922, n. 32. 


| ty. the appellee’s counsel says that a ¥endee must have 


nable time to register his act of sale; that it was 
icuted ‘on the nineteenth of February, 1829, andthe 


a “ sayes were attached on the twentieth ‘at noon—nothing on 


the record shews the date of the registry—and the appellees 
have not in any manner accounted for the delay. There was 


‘surely time to have had the act registered, as it was passed ° 


#0 the city in which the register’s office is kept. ‘'Whetheron 


, | Will be a proper matter of consideration when such @ case 


proper’ case being made out, we could’ relieve a vende! 


will be presented to us. 





a! i 
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Itis theref by. ii judged and decreed: that the 

~~. Judgment of the istrict Court be’ annulled, avoided ‘and 
Wwineaame reversed, and proceeding to give such a judgment, as in our. 
mana & au. Opinion oughtito have been rendered below, it is ordered, 
adjudged and decreed, that the defendants surrender the 
slaves named in the petition, ‘viz.: Aberdeen, Wiley and. 

Cressey, to the sheriff of the parish of New-Orleans, to 

be by him dealt with according to law, and the process issued 

by. the present plaintiffs against Kimball ; the appellees pay: 

ing costs in this and the court below. 


FRANELIN vos. THE SYNDICS OF WARFIELD: 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

A party has a right to bring forward at any time before the filing of the 
tableau of distribution and its homologation, all claims in virtue of whichh 
has become treditor since the rendition of the judgment, on demands whic 
existed previous thereto—and for this purpose miy file a supplemental pe 
tion. 7 

This action was first instituted in the Parish Court, and 


after cession of goods by the defendant Warfield, was trans- 
ferred to the District Court, wherein proceedings had been 
instituted by the insolvent..The object of the suit in the firs 
instance was to dissolve a partnership which existed between! 
the plaintiff and defendant in relation to their business as 
Innkeepers, and to obtain a settlement of their accounts. 

_ After the judgment of the Court aquo fixing the sum due 
to the plaintiff, as solvent partner of the firm, of Franklin & 
Warfield, and before the parties had proceeded to make * 
partition of the, partnership stock as prayed for in the original | 
petition. The plaintiff filed a supplemental petition, alleging 
that he had, as solvent partner, since the rendition of the 
judgment, paid with his private funds, the further sum of 
$2,257, partnership debts, and praying that said sum beal- 
lowed ‘as a further credit against the partnership, that he | 
have judgment for the same, and that a final partition’of the “J » 
partnership stock, then sequestered in the hands of the sheriff 
be made between the parties. 
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To this the defendant filed an ekeeptiony praying that the 
' supplemental petition be set aside, on the ground that none 
-oould be filed after judgment. «’The Court below sustained 
* ‘the objection, and the plaintiff appealed. « 
Nixon for appellant. ) * 
-. Hennan for appellee 

‘Porter, J., delivered the opinion of the court. 

This suit commenced originally in the Parish Court, and 
had for object to dissolve a partnership which existed be- 
tween the plaintiff and insolvent in relation to their business 
as inn-keepers. But the latter having failed since the incep- 
tion of the action, it has been transferred to the District 
Court, and cumulated with the proceeding in concurso. 

There have been two appeals brought before this Court 

m the proceedings in relation to the estate. The first 

‘was from a decision of the inferior tribunal in relation to the 

‘claim of one McCall, who asserted aright to specific property 

found in the,insolyent’s possession at his failure. ‘TheCourt 

versed the judgment renderéd below, and remanded the 
cause for further proceeding, but at the same time confirmed 

~ that part of the judgment which established the debt due to 
the plaintiff by the insolvent. 

The case came up again, on a right set up by the plaintiff, 
as partner, to have the possession of the one half of the 
property, which was found in the insolvent’s hands when, he 
failed. The Court under the circumstances’ of the case, 
thought that thegSyndic was entitled to it, and dismissed 






TF the appeal with the expression of its opinion, that the plain- 


tiff could exercise all-his rights — the. Syndic who 
represents the estate. : Mie 

While the cause was thus pendingin the Court; below, 
and before a tableau of distribution was filed, the ‘plaintiff 
filed a supplemental petition, in which he stated that since 
’ ’ ‘the rendition of thejudgment in his favor, he had, asipartner 
| of the house of Franklin & Warfield, paid further claims on 


"ite Dress 
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nijof $22 37 8 fo wich he prayed 1 


—_ pleaded an acensicet ofl 2 
pe pie petition. could:be filed after judgment on § Dar 
alw; The ‘Court sustained’ the exception, and the Plain _ whic! 





Tht ar for- sepodla y 
Parat te’ gime Its beyond doubt. that the plaintiff has a right to brit? “paid 
: othe Pope od forward-at any time befere the filing of the tableau of dig -netib 
> © — homologation, all tribution and .its homologation, all claims in virtue of which rou 
" : —_ eget he-has become creditor, since the renditipn of the judgment sixty 
cece th Byer or demands which existed previous thereto. The fart : Fr 

of the judgment decree only operated as res judicata on the matters embra 


sisted pebricbs ced’ by it. And whether he called his petition a supplemental - T 

; esate fl orvan original one, is in our opinion immaterial. -His cast tefe 

~f @ supplemen- was still pending in concurso, and we do not perceive the qmamy pd | 

petition. : : ‘ i. T] 

: ror of his styling his petition a supplemental one.’ It certa 4 

ly was such in relation to his claim against the estate. I Pee 

was an addition to his first demand. It 

It is therefore ordered, adjudged and decreed, that. the whe 

»» judgment of the District Court be annulled,’ avoided and. ‘to c 

~~ versed; that the exception filed in the cause be overruled) no : 

and the cause be remanded to be proceeded in according tj M4 

law; the appellee paying the costs of the appeal. , . 

that 

‘ LIGON vs. ORLEANS NAVIGATION COMPANY. SH tot! 

“APPEAL FXOM THE COURT OF THE PARISH OF THE cry § rep 

OF NEW-ORLEANS. ’ | 

A party is entitled to recover when he has paid in error. 

The plaintiff, owner of the schooner Mayflower, brought 
this suit to recover from the defendants. he sum of $1025, 
being the excess of tonnage fees im upon the vessel. 
Jt appeared, from thé evidence, that the schooner was of 


‘twelve tons, and had been rated by the defendants at eigh 


Eee 






























, OF ‘THE STATE. OF LOUISIANA. 


et DP rrpetnan for ap nt. Pres 
“ Martin, J., delivered the opinion 
that | The’ plaintiff alleges he isthe Of a: schodher of —_ “= ° 
on § burden of twelve and forty-seven ninety-fifths “tons, with ORLEANS AVI- 

nti | which he has’ navigated the Bayow St. John, and the defen- i 

Bf tants’ cana!, and has been charged with, and has actually 

ing’ paid them, a toll or tonnage-on eighteen tons, the said-schoo- 

dig § ner being on their books as of that tonnage, and the > plaintiff, 

ich frough c error, has paid toll accordingly, for one hundred and e : 
ent sixty-one trips—A claim was accordingly urged for the 4 
int. ‘4 
ra  Thegeneral issue was pleaded. ; 
tal The plaintiff had a verdict and judgment for $1459, The 
ag tefendants made. an unsuccessfuleffort to obtain a new trial 
yand appealed. s 













‘Their counSel has urged inthis court, that the verdict and ti. a : 
idement are contrary to law and evidence. “a 
It appears the schooner was but of 12 47-95 tons burden, 
he whén the plaintiff began the navigation, on which he ‘paid toll 
a {0 the defendants, and that she was still of ‘that burden,and | 
sd) no more, When he ceased to do so—but it isin evidence she® 
ti" underwent several repairs, in the meanwhile, and that some- 
| tions a greater tonnage is given to vessels undergoing repairs. 
From this the defendants and appellants’ counsel has*urged, * * 
that the plaintiff ought to have shown that the repairs made 4 party ‘9 “lik 


Bi, to the schooner did not increase her.tonnage, and subsequent, eo ie wis paid 
@ repairs did not add to her original burden. in error. 


B.. It does not appear to us that there is any thing i in thiseb- . fh: a a 


jection. The fact being established that a higher toll"was 


A 
‘ paid than the defendants were entitled to, we do not think 
| the jury erred, in concluding the plaintiff paid undér an error, 
¢ § 2nd if so, the law is that he is entitled to recover. 


It is therefore ordered, adjudged and decreed, th the’ 
f 3 judgment of the Parish Court. be affirmed with costs 1 both 


‘ courts, : Pr 
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' THE COURT oF: FIRST DISTRICT, 
CALDWELL Be. ithe cause be tried without issue joined, ag judgment: will be reversed, 
RP ae A supplemental petition was filed in this case, to which § 
the defendant did not answers The cause was submitted to 
a jury who found a verdict . pte plaintiff, and the defendant 
appealed. t 
Hennen, for appellant. : 
ry The judgment was rendered without issue, being joined, 
no answer having been filed to the amendéd petition of * 
tiff: “2 Martin, N. 8. P.256 ; 8 Martin, N. 8. P.297.7 
Eustis contra. 
1. No new trial wasasked for in the court. 
2." The evidence supports the verdict, and the jn 
must be confirmed with damages and costs, 
Martin J. delivered the opinion of the court. | 
The defendants and appellants assign, as error appara Ai, 
on the face of the record, that judgment was rendered with 
out issue having been joined—the plaintiff having, with Jeave 
of: the court, amended his petition, and the defendant having 
* @ filed no answer thereto. 
The appellee’s:points are, that no new trial was asked, 4 
the evidence supports the verdict. 
This is certainly no answer to the assignment of error, and 
is- the judgment must be reversed. Freeland vs. Lanfétt & frm 
* the 2 Martin, N. S. 256. Hughes vs. Harrison, 8 Martin,N, all, 
84292. B he 
Jt is therefore ordered, adjudged and decreed, that the ; 
» judgment: of the District Court be annulled, avoided and 
reversed, the verdiet set aside and the case remanded for fur 
ther proceedings, the appellee paying costs in this court 
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APPEAL FROM. THE COURT OFTHE FIRST DISTRICT.” 
if the a returns that 1 witness is not to be found, the party prayilg ng 


aie! 
My sgt 
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patfiasance « on that acegynt, must show! that it Dresden of ther Bastern Diatieti 
wi, or that he took steps tain his deposition January 188 
ee 


In this case’ witness had beensubpheened by the defen. eauL er aL 
dant, and the return of the sheriff showed.that he could hot 
befound. A continuance was then prayed! for onthe affida- 
davit of the defendant’s counsel, setting forth that subse- 
quent to the institution of the suit, he had been employed 
by the intestate, who informed him of ‘certain facts he 

to proye by Chazel, the absent witness) 
werseer of the Orleans Navigation Company. The 
fit set forth the facts which the witness was expected to die 
dose. The Court refused to grant the continuance, on the 
‘Bgounds ; Ist. That due diligence had not been used, the 
B dirator having taken no steps to ascertain whether the wit- 
gresided inthe parish, or whether his testimony was ma- 
ial. . 2d.. That the intestate might have been mistaken in 
is Opinion as to the materiality of the testimoney. 
‘There was judgment for the plaintiff, and the defendant 
eal led. 
artin J., delivered the opinion of the court. 

The defendant and appellant complains that a discontinu- 
kf improperly refused him below. 

It was proved on the affidavit of Lockett, who depesea 
lie was employed by the intestate to defend him, and was in- 
formed by him that Chazel was a material-witness in his be- 

# ialf. The affiant stated the facts which the intestate said 
Be expected to prove by this witness, and they appeared 
; “material. 

A subpcena was taken out for the witness, and the sheriff : 
returned he could not be: found. raree cline Sind 

From the sheriff’s return’ we must conclude that he was.ness is not to be 


not informed of the witness’ peee gi of Svmepreny or ‘that he i oenying, fon “A 
ia continuance .. on 
had none in the parish. Sate. Jeipt scegoel pam 


In the the defendant was in fa ; show that he is a 

, first case, th ult in neglotig to sree gah a Oe 
give the requisite information to the sheriff; in thi r, his parish, or that he e 
deposition ought to have been taken. = - peaks Seastaen 


SEE’S pe Or 
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Eusten District. ©. We think the Distr Cout ‘did n 
January 1831. 


en od 


wilt is, therefore, ordered, ndjndeell a decreed, that the 


— =r EL. Agjament of the District Court be affirmed with costs. 


ws, SEK’s Be riscn: 


+ . 
—_——_______] 


SMITHS, HEIRS vs, BLUNT. 
APEFSS FROM THE. COURT OF THE THIRD DISTRICT, 7 


“SJUDGE THEREOF PRESIIANG. 
result from the failure to annex copies of suhent ay 


i Requlita when, the mortgagee proceeds by'the via execiliée Be 


against a'third possessor, is not required inthe Juicio ordinarie. 


The plaintiffs set forth in theif petition, that certain slaves 
upon which they had a mortgage, had come,by purchase or 
otherwise, into the hands of the defendant, who claimed the! 
as owner and third possessor. That they had instituted p 
ceedings against the defendant, preparatory to having seizt 
and sale of the slaves, and caused the necessary notices 
be served on the heirs of the original debtor, and also ontht 
defendant, but that before the,order was granted; the ye 
dant had caused the slaves to be removed withgut the j 
diction of the court. They prayed thatthe defendant 
ordered to bring back the slaves and surrender them on the 
order of seizure, or decreed to pay the amount.due on the 
mortgage. The court below dismissed the suit on the excep: 
tion taken by the “defendant. That the plaintiffs had not 
annexed to their petition an affidavit that the debt was due 
and uipaid, and ihe demand and notices served upon the 
heirs of the original debtor and upon the defendant, although 
the plaintiff alleged that the necessary notices and affidavit 
were made in the original proceedings for order of seizure 


and. saléy and offered to shew the same’on the trial of the, 


cause. From this inition laintiffs appealed. 
Pierce“for appellant. for appellee. 
Porter J delivered ey opinion of the court. 
The "pélffioner states that he has a mortgage on certaifl 


oo 
We 
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~ Bl daves; once the ~— y of Henffsteitin 
into the possession’ of the defendant by purchase or other- 
wise, and that he claimed them as third possessor. 

That he instituted proceedings against the defendant, pre- 
paratory to the seizure and sale of the slaves, but before the 
order was granted he removed them out of the jurisdiction 
of the court, and preventedithe execution from bem carried 
into effect. 

‘The petition concludes by a prayer that the defendant 
‘may be compelled to bring the property back, or pay the 
® amount due on the mortgages. 

_A variety of exceptions were filed to the petition. Se- 

Beral of them are so devoid even of plausibility, that no 

igument has:been offered in support of them, and the time 

this courtis too much required for matters demanding all 

pattention, tobe occupied in setting out such objections at 

and demonstrating their incorrectness. There are 
two, however, which require attention: 

One is, that the authentic and public acts on which the 

§ action is brought, are not filed with the petition. Code of 
Practice, YH.» . 
“The other ist iat the plaintiffs-have not in their petition 
made oath that the debt is really due and unpaid, and that 
payment has been in vain demanded of the debtor, 30 days 
before bringing the suit. 
Code of Practice, 68, 69, 70. 3 

On the first point we are of opinion that,,even under the. 
Code of Practice, nullity does not result from the failure to 
annex copies. of authentic. acts to a petition. It is true the 
code uses the word must, but that expression must be con- 
Strued in relation to the subject matter, and sv as.to Carry 
‘into effect what must be believéd the intention of the law 

‘Maker. There are various passages in the codevwhere this 

Seem is used, and where no such consequence as is contended 

for in this instance can follow the failure to adopt it?’ "We 
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which came Basten District 


January 183 
See 
SMITH 

vs. 
BLUNT. 


_ Brussard vs, Phillips, 6 N.S. 309. ' 


Nullity does not 
result m the 
failure to annex 
copies of authen- 
tic acts to a peti- 
tion. 
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ee ys. take ohne which{prgéentaltse on the same page, which con 
the 174 article cited in argument.’ The 172 article, 


—ve 
sa oo sect. 4, declares that a petition must not contain insulting or 


ediniee. impertinent expressions. Pleadings containing offensive 
matter of this kind, would not be null and of no efféct.: 
The remedy would be to have’the improper language stri- 
ken out at the costs of the party using it. Leaving that . 
which was correct and decorous,- to have its legal effect. So 
in the instance before us, we cannot think it was the intén- 
tion of the legislature to have a petition dismissed, because Z 
the plaintiff neglected to file copies of authentic acts. That " 
conclusion could only be reached, by considering the pete § - 
tion an absolute nullity, withoutthem. This the law maker J 
has not said; and in the construction of statutes, courts ak 
ways require such a declaration, from the legislature, or a Pig 
belief in the legislative intention, arising from. the particula 4 Ls 
character of the enactment, to enable them to pronouncé? ; 
acts null and void. ‘That intention is not believed to exist 
here, because the l.tter part of the article shews us, the 
object of it is tognable the defendant to examine the copies 
of the acts, if héMBhould require it. Now the object of this”. 
legislation is effectually obtained. by securing to the defendant — 
the right of refusing to answer until the documents on which 
the action is based are filed with the petition. 

The next objection is, that in which we have been giv- 

en to understand the judgment of dismissal was rendered 
below, and it isthat the plaintiffs have not annexed to their 
petition an oath that the debt is justly due and unpaid, and 
that payment has been in vain demanded, thirty days before 
bringing suit. 
, This, decision of the inferior tribunal has proceeded , 
from the judge confounding two modes of. proceeding, en- ) i. * 
tirely distinct in, our jurisprudence, and by having taken@-yP 
the rules furnished for correcting one action, and having ap 
plied them to another, to which they ought not, and at 
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pave anyapplication. In the via-eneeuti ere an orderof Easter Distt 
seizure and sale issues on the showipg of one party, without 
hearing the other, the law requires a strong prima facie Case. 
Documents clothed with the highest degree of authority: the 
oath of the party that the money isdue; and in the case of 


athird possessor, the declaration of the creditor that,he has, 
thirty days before, demanded the money from the principal 
Facbtor. In the juicio ordinario, when the defendant is cited, , 


“heard, and’judgment rendered after issue joined, there is no 
Ynecessity for these precautions in limine litis. Indeed ; 
“the oath of the creditor would be mere superogation. It Reg etidavit va : 
| could not add to his right, nor prove it. * The court, there- by the pen. 
‘ore, erred in sustaining the exception. Such of the matters ea against a third 


nae . possessor is not 
“as were necessary to the plaintiff’s right of recovery, might required in the 
have been shewn on the trial, and did not require - -the oath ‘amabatans: 
7 the creditor on filing the petitien. 
© Of these matters, ademand made thirty days previous to 
“the institution of the suit was one. This is a condition pre- 
cedent to the right of a mortgage creditor to recover from 
the third possessor, and it was because no such demand was 
‘proved on the trial in the case of Broussard vs. Phallips, 
"cited by the appellee, that judgment was rendered against 
» the petitioner. 
It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled, 
that the exceptions be overruled, and the cause remanded to 
be proceeded in. according to. law, the appellee paying the 
costs of appeal. 


: CHEW ET AL. vs. MCDERMOTT. 
. APPEAL FROM THE COURT OF THE THIRD. DISTRICT, 
; THE JUDGE THEREOF PRESIDING. 
e plaintiff must seek redress, by personal action against the co-heir or 
is representative, before hecan attack the third possessor. 
ett was an gun by the heirs to compel the vendee of 
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ggern Distt ‘a cocheir to Fe, Al: to. the payment of a debt for which . 
ere 


Srv 


CHEW ET AL. 


v8. 
M’PERMOTT, 


the estate in his ‘possession had been mortgaged by the an” 
cestor. 

Their was judgment for the defendant and the olin 
appealed.” 


Porter, J., delivered the opinion of the Court. 

The petition states, that one Samuel Chew died in the 
year 1820, and by his last will and testament, acknowledged | 
he had sold part of his estate to his‘son Edward R. Chew,’ 
and bequeathed the. remaining portion of his estate to hig 
said son, and to his wife Nancy Chew, and his daughterS 
Ann Chew. 

That the wife and daughter have since died intestate, 
\éaving the petitioners and Edward R. Chew, their forced 
heirs, and that the property so bequeathed was. liable to; 
mortgage to one Johnson. 

That the.property received by the petitionersthas beep’ 
made liable for the mortgage deed: that the defendant has 
part of the property left by Samuel Chew, which shee 
quired by a sale from Edward R. Chew, the son, and that 
this property ought to contribute in a pro rata proportion to 
the discharge of the mortage which incumbered it equally 
with that received by the petitioners. 

The'petition concludes with a prayer, that the defendant 
may be condemmed to pay the proportion of the mortgage 
debt, according tothe value of the property in her hands. 

The answer denies the liability, and asserts that one of the 
slaves now held by the defendant, is in litigation, and that no 
contribution should be made for this portion until her title 
is secured. 

It further avers, that the petitioners as heirs were bound 
for the debts of Samuel Chew, deceased, and consequently | 
are obliged to indemnify their possessors, who have a 


property from the heirs, from any claim against the eg 
of men, ffom whom they inherited. : 





eae. 
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_ The tourt of the first instance gave judgment against the Esser, Dini 
be Fsitioners, and they appealed. Ai? 


| an 
4 It makes a part of the statement of facts, that Edward R. cusw Pots AL. 
Chew, under whom the defendant claims title, has died since «omens. 
the inception of this suit: If the plaintiffs are his heirs, this 
j, action could not be sustained, for their responsibility, as his 
representatives, would destroy their right to attack and annul 
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iff 























paarge of the mortgage debts, or to the reimbursement of The plaintiff 
must seek re- 


| the money paid-by them im discharge .of such debts. That dress by personal 
q estion we do not find it necessary now to decide : being of — page = 


_ = presentative, he- 
ion, that at all events, the plaintifis must first seek redress Press poh 


the third possessor 









articles of the Louisiana Code. 
It is therefore ordered, adjudged and decreed, that the 
'. judgment of the District Court be affirmed with. costs. 





PAXTON vs. COBB. 





A judgment obtained by the fraudulent representations of the plaintiff ’s 
attorney 1s void. 

In such an action the defendant is not driven to a distinct action, but may 
demand the nullity whenever it is sought to be enforced 

The authority of the attorney is not restricted to the mere prosecution of 
thesuit, but extends to every thing necessary for the protection of the in- 
 terests intrusted to his care. 
. Ifhe dismiss the action it is within the scope of his authority, and. the 
plaintiff is bound by his acts. 


_ The plaintiff obtained a judgment against Mary Cobb, one 
S 


9 
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Baca of the defendants, for a slave, and having failed in his efforts ~ 

ee to get possession, boom this suit to recover the value and * 

paxton _hire. 

ae. The answer set up the following eit of defence : 

1. That the judgment was null and void for want of the 
reasons upon which it was rendered. ab 

2. That she had a good and legal defence, which would 
have been made but for the fraudulent representations of the 
plaintiff’s attorney. 

The answer contained a plea in soonnventing§ and a de- 
mand that the judgment be declared:null and void. It ap. 
peared that the plaintiff took a judgment by default on the 
19th June, 1825, which was made final on the 22d, no oppo- 
sition being made thereto.” 

On the trial, the defendant proved that the plaintiff’s a- @ 
torney assured her if she would disclaim title to the slave, * HY; 
the suit should be discontinued as regarded her: That she | 
did disclaim, notwithstanding which the judgment was ob 
tained as above stated. The cause was tried by a jury, who 
found for the defendant, and the plaintiff appealed. 

Morgan for appellant, 

Lawrence for appellee. 

Porter, J., delivered the opinion of the court. 

The plaintiff states that he heretofore recovered a judg- 
ment against one of the defendants, Mary Cobb, and a cer- 
tain Henry Roach, by which they were decreed to deliver up 
possession of a slave tohim: That he had demanded the 
property, and cannot get it : that he has issued a writ of pos- 
session which has been unavailing, He further states, that 
he believes the defendant has removed the slave out of the 
jurisdiction of the court and the reach of its process, to de- 
feat the judgment. He prays for judgmnet against the der 
fendants for the value of the property, and for the use of it 
since the time it should have been delivered up. 


The defendant denies the allegations, except so far as they 


o 
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} relate to the judgment, and that judginent she avers to be null een oe 
7 and void as to her, because it was» not clothed withthe = ~~) i? 
“forms required by the constitution to render it binding:.and; — 
" second, because it was obtained through the fraudulent prac- coms. 
tices of the attorney of ‘the plaintiff. She reconvenes the 
plaintiff and prays that the judgment rendered against her 
be declared a nullity, and that she recover the sum of three 
hundred dollars, the damage sustained by her in consequence 
of the fraud practised by the petitioner. 
* The cause was submitted to a jury, who found for the de- 
fendant. The plaintiff appealed. 
It was proved that after the suit was commenced, the at- 
torney for the petitioner told the defendant, that if she 
would renounce all claim to the slave in question, he would 
dismiss the suit as against her. That she then said, that ‘the 
lave was not in her possession, and that she had no right to 
Notwithstanding the promise, he proceeded and ob- 

Such conduct was frandulent on the part of the attorney, taint be rrr mignent, 
and brings the case within the provisions of the Code of duler dalent 
Practice in relation to the nullity of judgments. ci 

There are two objections in the case Which require dia. 
vations from the court. 
The first is, whether the nullity can be affected by way o¢ 
exception or defence, or can be pleaded in reconvention? 
and, the second, if it can, isthe client responsible for a fraud 
or deceit of this kind, on the part of his attorney? 
The Code of Practice does not speak: of the nullity of 
jidgments being offered as an exception; and directs that the ” dotondant “‘’ 
fuitshall be brought to set them aside. But we believe it is ae = 


ct action. but 
ageneral rule in jurisprudence, that wherever a man may page et 
sue, he can.except, when thé matter which he might have it is tn to be 
annulled in an action, is presented as the basis of a demand : 
against him. The proposition seems to us as true in law as 


inmorals, that what you have a right to attack and destroy, 


* 
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sD you may resist when it is used as a means of injuring you. 
~ ’ ‘Were it otherwise, and the defendant was driven to a dis- 





paxron _tinet-action, then the spectacle might ‘be presented, of the. 


dere. same court trying two causes between the same parties in 


immediate succession, in which the judgment would be con- 

tradictory, and contrary to each other. In the one, the 

plaintiff would recover in Virtue of his judgment. In the 

other, that judgment would be declared null and of no effect. 

On the other ground, the want of authority in the attorney 

to dismiss the action against one of the defendants, or to en- 

ter into an agreement to do so. It was urged, that the au- 

thority of the attorney extended to commence suit and car- 

ry it on to final judgment. That he was empowered to do 

every thing necessary to accomplish these objects, but that 

when he engaged not to prosecute the suit, he was acting 

beyond the scope of his duties, and his acts were not bind- 

ing on his clients. This argument is ingenious enough, but 

we think itis defective in limiting, too strictly, the power of 

ror , ee attorney. His authority, in our judgment, extends to 
gd iierns i every thing necessary to the protection and promotion of 
Teigere proacti- © the interests intrusted to his care, so “far as they are to be 


tion of the — affected by the proceedings in the court where he represents 


: day necessary his client. In order that his serviees may be useful, more: 


the protection : 
of the interests in. must be entrusted to him than the mere prosecution of the 


cehee oe restricted, as is contended, then were his 
client not present in court, he ntight be compelled to sacri- 
fice the interests of his principal, by putting his. case into 
court on defective evidence—he could not take a nonsuit. 
In acase where there were several defendents, and he dis- 
~ covered, in the progress of ‘the cause, that it was importat 
to the interests of the client to use one of them as a witness, 
he could not obtain his evidence by dismissing the action 
against him, and proceeding against the others. “We cannot 
distinguish such cases a8 these from that now before us. It 
is frequently as necessary for the interests and safety of the 























SSSEereges soe. 





mer 










AP 
























OF THE STATE OF LOUISIANA. 


‘{o"advance—to dismiss, as to prosecute. ‘The necessity of 
# doing one or the other frequently arises in a moment when 
consultation is impossible, hence the necessity of vesting 
discretion in counsel. - What were the motives that induced 
the attorney to make the agreement in question with the de- 
fendant, and what tempted him to break it, we do not know, 








tives what they may, it was within the scope of his authori- 
ty to dismiss the action, and the plaintiff is bound by his 
It is therefore ordered, adjudged and decreed, that the 
judgment of the District-Court be affirmed with costs. 


| 









_ GOSSLINS LEGATEES vs. HER LEGITIMATE HEIRS. | 
APPEAL FROM THE COURT OF PROBATES FOR THE 


PARISH AND CITY OF NEW-ORLEARS. 
No appeal lies in behalf of universal legatees from a rule direeting the 
executor to pay into the treasury the balance in his hands. 


The executor appealed from a decree of the Court of 
Probates, which directed him to pay to the defendants, the 
“money in his hands, belonging to the estate of their ancestor. 
- Pending this appeal the defendants took a rule on him, to 
show ‘cause why the money should not be deposited in the 

» hands'of the Register of Wills. The rule was made abso- 
luteyyand its performance enforced by a writ of distringas, 
Before the payment of the money into the treasury, the 
plaintiffs took a rule on the defendants to show cause, why 
die’ writ of distringas should not be set aside. The court 
below was of opinion that the legatees had no right to in- 
terfere in a-matter between the court and executor, and 
discharged the rule, from which judgment the legatees ap- 
pealed. # 

Seghers for appellant. 





| dient, that the attorney should have the power to recede as Esser, Ditigt, 





p - 
PAXTON 
vs. 


COBB. 


If he dismiss the 


and probably never will, as the death of the agent prevents the. scope oh 
him giving any explanation of his conduct. But be the mo- pai me 4 
y his acts. 
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Eastem aint, Dennis and Derbigny for appellees, contended—That 4 
‘ ie, ‘ appeal would not lie from such an order, and cited C, 
£3 soumatie Leca. art. 1666, 1668 and 7th Martin N. §. 457. 

a iewsl“hisras’ Martin J. delivered the opinion ofthe court. 

The defendant having appealed from a decree of the 
Court of Probates, which decreed him to pay the balance 
in his hands, as executor of their ancestor, to them—they 
obtained a rule on which he was decreed to pay it into the 
Treasury of the State, the execution of which was inforced 
by a writ of distringas. 

The universal legatees, before the balance was paid into 
the treasury, moved to have the writ of distringas set aside; 
their motion was disallowed and they appealed. 

No appeal lies ‘This case has come before us, on motion, for a mandamus, 


in behalf of uni- 


versal legatees for an appeal of these legatees from the order to the eXECt 
from a rule direct- 








at. My ba. granting the mandamus, on the ground that the case did not 


ance in his hands. present one on which the appellants sustained an irreparable 
injury by the judgment from which they wished to appeal. 
The present appeal is-from the refusal of the Court of 
Probates to forbear carrying that judgment into effect. Itis 
clear, that the reasons that induced us to decline granting 
the mandamus, militate with equal force against our sustain- 
ing the present. 


appeal be dismissed with costs. 
*. if 9 


CHISOL M ET AL. vs. SKILLMAN. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, 
THE JUDGE OF THE EIGHTH PRESIDING. 
The under tutor is the proper person to maintain an action for the recove- 


ry of minors property, which was sold to satisfy the debts of the mother. 
The minor who has reached the age of majority during the pending of the 


ing the executor tor to pay the balance into the treasury, and we declined. 


It is therefore ordered, adjudged and decreed, that it ‘ 





























. 
tion , mn 


he under 


~ This 
assisted 
recovel 
‘he latt 
nent hi 
individ 
The de 
no acti 
tutorsh 
king hi 








































OF THE STATE OF BOUISIANA. 


,may make himself a party, but the mother cannot supply the place of Eestensi — 
under tutor. January, 183 






Fan 
“This suit was brought in the name of the heirsof Doyle’ —cu1soum 
wsisted and represented by Chisolm, their under tutor, to sxs.220aw. 

recover two slaves in the possession of the defendant, which 


‘be latter had caused to be seized and sold, to satisfy a judg- 


€ 

) ment he had obtained against the mother and tutrix, in her 
7 oo. ; 

e (gidividual capacity. There was also a prayer for damages, 


The defendant excepted to the petition, on the ground that 
n action could be maintained in the name of a minor under 
utorship; , the tutor, acting for the minor without ma- 
king him a. party. 

The exception was overruled, an answer put into the me- 
tits, and the cause submitted to a jury. After the plaintiff 
lad read his petition, and before the introduction of any 
testi ony, the defendant required the written opinion of the 
court upon a question of law, to wit.—Can an-under tutor 
ommence and carry on suit in behalf of minors, to recover 
damages from any one not the tutor. The court decided 
that the question submitted had already been made and 7 
overruled in the defendant’s exception. That the case was 
now before the jury, who were judges of the law as well as 
the evidence, and that in order to entitle the plaintiff'to a 
verdict, he must shew his right to maintain the action. The 
jury found for the plaintiff, and the defendant prayed for a 
few trial upon the following grounds—Ist, The court erred 
“ih overruling the defendant’s exception to the competency 
of the plaintiff to institute the suit in the character of under 
tutor. “2d, Because the verdict of the jury is contrary to 
law, two of the minors, whose under tutor plaintiff repre- 
sented himself to be, being over the age of puberty and not 
legally represented in the suit. A new trial was awarded, 
and a second verdict found for the plaintiff, but somewhat 
varying from the first. 


4, The defendant prayed for a new trial, on the following 
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; Basten District, ‘grounds: Ist. The verdict of the jury is’erroneous, in find. 
wen ing any thing for the plaintiff for the two Doyles, over the. BH dy 
Pe cursonm er ax. age of puberty. 2d, The verdict of the jury is erroneous in 
x sxzxuman. fixing a value upon the slave, and finding that the defendant 
should pay a fixed sum as half her value. 3d, The verdict 9 
should have been in favour of the defendant, on account of” -asid 
a total want of authority in the plaintiff to maintain the suit, 3 4 si 
A new trial was again ordered, and at the ensuing term of 
the court, the plaintiff filed a supplemental petition, setting 
forth, “that doubts had arisen as to the propriety of prose. 
cuting the suit in the name of the under tutor,-and praying 
that the mother, as natural tutrix, and one of the minor, 
who was then of age, might be made real and nominal 
plaintiffs.” The defendant opposedthe filing of the amended 
petition on the grounds: Ist, Because amendments can only 
be asked for by parties who are legally in court. 2d, Be 
cause the right to dismiss is a legal right given to plaintifls 
but the law does not authorise a plaintiff to quit an actionby 
substituting another in his place. 3d, Because the action 
being bad in its creation for want of a legal plaintiff, cannot 
afterwards legally be made good by substituting another and 
a new plaintiff. : 
The court permitted the plaintiff to file the petition upon 
payment of costs. There was a verdict and judgment for 
the plaintiff, and the defendant appealed. 
Turner for appellant. Harralson for appellee. 
Porter J. delivered the opinion of the court. 
This action was commenced in the name of the under 
tutor of the heirs. The petition states that the defendant, 
to enforce a judgment against the mother and tutrix, had | © 
seized, sold, and by virtue of a purchase made by him at 
sherifi’s sale, retained in his possession two slaves, one of 
which was the property of the father of the minors, and the 
other was community property between the father and t 
trix. It concluded by a prayer for restitution of the property § 
and damages. 
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The defendant filed an exception to. the petitions viz. : 





a 


the: that the action could not be maintained in the name-of the 

sin o~ tutor. The court) overruled’ it, and.on an answer omnuliigans AL, 
lant. being put in on the merits, the cause wassubmittedto a jury, oquaman. 
lict who found for the plaintiffs. The verdict, however, was set 

tof a aside, and a new trial granted. This new trial had neayly 

uit asimilar result; the finding varied a little, but was substan- 


tially for the plaintiffs. The court granted another trial, but 
before it took place, certain proceedings were had,which it 
becomes necessary to state. They are very novel. 

* We cannot gatherfrom the record, why the court granted 
the'new trial. It could scarcely be, because the under tutor 
had not authority, after the judge had decided he was cloth- 
ed with it: yet some presumption is created, that it was for 


“one of his grounds for a new examination of the case, And 
though it may be true this was not the-cause, and that he 
was unable'to convince the court, it appears he succeeded 
in shaking the faith’ of the plaintiffs; forthe next thing we 
find on the record, is a supplemental petition,in which it is 
stated, “that doubts having arisen whether the under tutor 
could carry on the suit,” one of the heirs, who was then of 
age, and the mother, “claim to be made real and nominal 
plaintiffs;” and they were so made,on payment of.costs up 

“to'the time they presented themselves. 

MB ‘The defendant; who had such strong objections to the suit 
tT. “being carried on by the under tutor, and who in his exception 
first filed, had asserted, that the tutrix should have commen- 

“ced the action, seems to have been seized with an equally 

strong aversion, to her, the moment she made herself a party, 

and: he excepted to'the change in the pleadings, on the fol- 
lowing grounds : 
First, That it was changing the nature of the action and 


party plaintiff, and, substituting authorised persons to carry 
T 


i om ett 


t 
1. 


tae 
- ee 


mam 


this cause; for we find it always stated by the defendant, as * 
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Eastern District on the’same, in lieu'of persons not authorised at the i incopilig 
January 1831. 
ww of the suit, to the great injury of the defendants. 
a av. ‘Second, That the original action being ‘totally without 
sertuman. fouridation for want of a plaintiff, there was way to 
amend by. , “4 
‘It‘is the duty (says our Code) of the under tutor, to°act 
for the mmors, whenever the interest of the minors is in 
opposition to the interests of the tutor, The question then 
is, was there such an opposition of interest in the present 
The under tu- case? We think it is very clear there was. The property 
otha Fnzin- had, been sold to pay the mother’s debts. Title was set up 
= —_- me. under the sale, or in other words, under the mother. She 
—— Property was of course interested.to defeat the action; for if judg- 
satisfy the debts ment was rendered against the minors, her debt to Skillman 
a remained satisfied, and she was furnished with an exception. 
of res judicata against the’ claim of the minors, should. they 
hereafter make'a demand from her on acoount of this pro 
perty. An exception which would prove a bar, if she legak 
ly represented them, unless they shewed the judgment had 
been obtained by fraud and collusion. 


The minor who ##Y amendment was necessary, therefore, to the plead- 


has reached the ings, there was, in our judgment, enough to amend by. The 


age iEiag ep ony suit was properly and legally commenced in the name of the 


the action , 
a make himseir Under tutor. and there-was no error in permitting the minor,’ 


"a party, but the who had reached the age of majority during its pendency, 


mother cannot sup 


ply the place of making himself a party to the action, his right to do so, be- | 4 ei 
ing incontrovertable. But there was error in permitting the 


the under tutor. 


tutrix to take the place of the under tutor, and for that cause 
the judgment must be reversed. We have great reluctance’. 
to yield. to this objection, after so many trialson the merits, 
but it cannot be gotover. Ifthe judgment had been adverse 
to the minors, they might have set it aside on the ground,tha 
their mother could not represent them where she was. inter- 
ested. That which might not be binding on them, cannot be 
binding on others. This differs from the cage where a party 


» 
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é voluntarily contracts with a person under age, Here the Eastern- = Dane 

defendant objected to the mother becoming a party, and-he 

did not voluntarily contest the case.on the merits. CHISOLM ER AL. 
It is therefore ordered, adjudged, and decreed, that the - ai 

judgment of the District Court be annulled, avoided, and re- 

versed; and it is. further ordered, adjudged, and decreed, 

that this ease be remanded to said court, with directions. to 

the judge, not to permit the mother and tutrix of the minor : 

children, to bé made a party to the suit; and it is further or- 

dered and decreed, that the appellee pay the costs of this ap- 


peal. 
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MARCHAND ET AL vs GRACIE. 
APPEAL FROM THE COURT' OF PROBATES FOR THE PARISH 


o OF EAST BATON ROUGE. 


An exetutor who presents his account, and prays for a discharge, must 


_ gause the heirs to be cited. 
There must be a plaintiff and defendant as well as judge, and an issue 
joined, to give a judgment the force of res judicata. 


The plaintiffs were testamentary heirs of Joseph Mar- 
‘chand, who died in 1815; and of whom the defendant was 
executor. 
They instituted suit in 1829, to compel the defendant to 
render an account. The defendant pleaded and exhibited a ¥ 
+ discharge, by the Probate Court, from his office of executor, 
| in 1828. 
» The plaintiffs offered the petition and probate records, to 
shew that the discharge was an ex parte proceeding, and that 
the plaintiffs were minors unrepresented. The court rejected 
this evidence on the ground, that the ordér of ‘discharge was 
a judgment or decree of the court, which was binding owall 
persons, until reversed by an appeal, or nullified by an action 
-ofnullity, and non-suited the plaintiffs, from which judgment 
‘this appeal was taken. 
Watts for appellant, contended : 
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| Basten Digit 1, That the judge erred, in rejecting the evidence to show 
ca a that the plaintiffs were minors without tutors, &c. and were 
) =“anctax? = not parties when the defendant obtained his order of dis. 
- Gracix. chargé as executor. 
2. An order of discharge of an executor, by a court of 
probates, on an ex-parte liquidation of his accounts, consti- 
tutes no bar to an action to compel an account. 


3. Such an order is a nullity in itself. Its nullity may be 
shewn when it is set up, and requires no appeal or previous 
action of nullity to neutralise it, It has no effect as to per- 
sons not parties. 


Porter J. delivered the opinion of the court. “ 

The defendant was executor of the last will and testa 
ment of the father of the petitioners,and this action is brought 
to compel him torender an account. He offered, as an ex- 
ception to the action, the plea of res judicata. The Court 
of Probates sustained it, and the plaintiffs have appealed. 

a — The defendant was appointed executor in 1815, and ren. 
rt api oe dered no account until 1828. When he did render it, it. 
for di ,must Was presented to the parish judge, and by him accepted and. 
raise, ine heirs to nomologated, without calling in the heirs, or any other per, 

sons of adverse interests, to the party presenting it. 

Such a proceeding has not the character of a judgment 

¥ which enables him, in whose favour’ it is rendered, to plead 
There must be oh ae i 
a plaintiff andde- res judicata. There must be a defendant and plaintiff, as 9 
pee, cod gem well as judge, to give a decree of a court, that effect ; and Pi P 
cy omg Sre 12 addition there must be an issue expressly joined, or one 
force of res judi- implied by the law. 

It is. therefore ordered, adjudged and decreed, that the 
judgment of the Probate Court be annulled, avoided and 
reversed, that the exception of res judicatu be overruled ; 
and that the cause be remanded for further proceedings, the 


appellee paying costs of appeal. 
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. “‘REMPER os. TURNER. 
wees FROM ze COURT OF THE THIRD DISTRICT, 
THE JUDGE OF THE FOURTH PRESIDING. 

The record of a judgment against the agent is legal, though not conclu- 
five evidence, of the settlement of a debt due to the principal. 

The jury may correctly infer from the relation between the principal and 
wgent,(they being brothers) and the long silence of the former, that the set- 
fement was made with his consent, or was afterwards approved. In this 
instance, however, the cause was remanded. 


This. suit was brought to recover from the defendant the 
umount of a judgment which he had collected as attorney 
forthe plaintiff.*,The defendant, denied that the plaintiff 
ud placed the claim in his hands, but averred that it was 
landed to him by Reuben Kemper (a brother of the plain- 
iff) with directions, when collected, to be placed to the 
edit of said Reuben, who was indebted to the respondent, 
tnd that it was so applied. . 

On the part of the plaintiff, it was proved that the defen- 
dant, as his attorney, received the amount of the judgment 
n 1817. To prove the defence set up, the plaintiff was in- 
frrogated as to the agency of Reuben Kemper. He an- 
swered that the latter once had the claim in his»possession 
sagent, but had returned it to- plaintiff, who gave it to the 


defendant for collection. The defendant then introduced 
the record of a suit filed in 1820,in which he, the defendant, 


was plaintiff, and Reuben Kemper defendant, wherein it 


-fj Mpeared that the defendant had credited said Reuben, with 
the amount of the judgment now sued for. To the introduc- 


tion of this record, the plaintiff objected, on the ground that 
itwas res inter alias acta, but the objection was overruled 
ind the plaintiff excepted. It was further shown that in 
1813-16, Reuben Kemper acted as the agent of the plaintiff 
in various transactions. ‘There was judgment for the defen- 
dant, and the plaintiff appealed. 

- Carleton and Lockett for appellant.- Turner for appellee. 
Murtin J. delivered the opinion of the court. 
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S *  * Raster District. ‘The defendant sued for the,amount ofa judgment obtain. 
nemnociagai ‘ ed-by him for the plaintiff, rested -his defence on a credit 







a xmwren _ given therefore to the plaintifi’s brother, from whose hands, 
- gunner. he alleged the claim sued on had been received (or collection, 

There was judgment .for the defendant, and the plaintiff 
appealed after .an unsuccessful attempt to obtain anew trial, 

Our attention is first drawnsto a bill of exceptions taken 
by. the appellant’s counsel, to the opinion of the District 
Court, in permitting the record of a suit of the appellee 
against the appellant’s brother, in which the latter gave ere. 
dit for the amount of the judgment. 

The appellee had interrogated the appellant on the agensp 
of the brother; and-it had been denied. To destroy the 
evidence resulting from the appellant’s answer, the appellee 
had introduced a witness, and sought, by a chain of testimo 

The record of 2 HY2t0 establish the appellant’s knowledge of and assent to the ” 
i is legal, acts of the brother, _ It therefore became important to esta 


the 
though not oo blish a settlement with the brother, and of this special fact 


] id z 
= asilleneuntl judgment against the latter was legal evidence. 


of a debt due to,” We think the record was properly admitted as legal, ‘ 






















the principal. The § 
not conclusive evidence, against the appellant. Bi ces 
The j ma’ . . : 
oneal + ft, On the merits, although we’are not ready to admit, he 9 oy, 
ra oar oy be- ing already held the contrary, that credit.given to th § 
ween e , | 
fe! and ent agent dissolves the principal's debt. The jury may have cor fh iiss , 
? 
thers) ai~a the rectly inferred from the relation between the principal and brits 
long silence of 
hee former thet *8°Rts the conduct and long silence of the former, that if this J The 






the settlement mode of settlement was not made'with theyprincipal’s know. 
was made with 

his éonsent, or ledge and consent, it was afterwards approved. 

was afterwards *P- It is, therefore, ordered, adjudged and decreed, that the 


instance however, eal of the District Court be affirmed with costs. 
the cause was re- 
manded. 




















KEMPER vs. TURNER. 
This case is now before us on a rehearing. 

When we acted on it before, we thought, that although we 

"were not ready to admit (having already held a contrary 
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trine,) that»¢rédit given to the agent extinguishes ‘the —_— =a 
debt of the prinéipil, the juryZmight readily have inferred, 


fe n the relation existing between the principal and agent m xeuren 

e’present case (they being brothers), and the conduct of TURNER: 
principal,and his long silence and apparent acquiescence, 

that if the settlement effected by the agent was not made 

with the principal’s consent or knowledge, it was afterwards 

proved by him. On reviewing ‘this opinion, we have 

ome to the conclusion, that justice will be better promoted 

by our sending the cadgibac k, for the consideration of another 

wy, than affirming the judgment.. 
It is, therefore, ordered, adjudged and decreed, that. the 

jidgment of the District Court be annulled, avoided and 

reversed, the verdict set aside, and the case remanded for a 

ww trial, the appellee paying costs in this court. 





















BALSINEUR vs. BILLS 
\PPEAL FROM THE COURT OF PROBATES OF EAST BATON 
‘ROUGE. | . 
_ The Supreme court will not remand a cause when it appears that justice 
las been done. 
“Martin J. delivered the opinion of the court. 
‘This case came up to the court from that of the third dis- 
ifict, and was re:nanded in June term 1828, with directions € 
for its transfer to the Court of Probates. 
The judge of probates gave judgment for the defendant, 
being of opinion he had established his plea of payment to 
the plaintiff’s ancestor, of the sum of $2500,and establishing 
aiclaim for services rendered to the latter during his last 
illness. ' ; 
The plaintiff made an unsuccessful attempt to obtain a 
new trial, on the ground that the judgment was.contrary to 
law and evidence, and had not done jiiitice. Top Atueeens 
* The case has been submitted without any argument. It court will not re. 
bs mand a cause when 
presents no question of law, and it: appears to us the judg- it appears that jus- 
ment is supported by the evidence. eet 
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ot It is, therefore, ordered, adjudged and:decreed, that the 
" judgment of the Court of Probates be affirmed wih cat 












PERRON ET AL. vs. GRASSIER. a 
APPEAL FROM THE COURT OF THE FOURTH DISTRICF, 
; THE JUDGE THEREOF PRESIDING. 

The plaintiff may interrogate the defendant as to the truth of the facts a., 5 
jeged in the petition; but the latter may except to an interrogatory which. ‘for 
from a blank being left therein, or other <a * is rendered unintel. ceélv 
ligible. 

The points upon which this case turned are fully statedin Jf of i 
the opinion of the court, delivered by Martin J. i The 

The plaintiffs are appellants from the judgment which by 
dissolves an injunction they had obtained. 

They sought an appeal to the consciences of the. opposite Bf ipp 
party, by interrogatories which the court refused, on the +‘ 
ground that they were not relevant to the issue, nor did they | (Pa 
grow out of the averments in the petition. ive 

These interrogatories were the following : 



























1. Are not the facts stated in the petition for the injeiy m3 
tion true,'as therein set forth? | of } 
2. At least the part of it which alleges that you are the To 


holder of certain obligations, signed by B. Ramirez? ei 
3. If you answer affirmatively, produce them in court, de 
and’if you will not, describe them fully, as to who signed T 
them, when signed—for what amount, to whom payable,and “n 
what was the consideration for them? pe 
Be 
Do you know any thing touching —— in favour of th sel { 
plaintiff, and if you do, say it out. To them due you, both for 








Mi 
the amount claimed in your petition, for an order of seizure sik 
and sale, and on said notes; and what was the consideration subj 
of said act, and also of said notes? : 






We are unable to“@iscever how the judge a quo concindl | 
these interrogatories were not relevant to the issue. * ‘ | 
defendant had pleaded the genesal issue—the plaintiffs we 
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bound to establish the averments in their. Agree oa 

0 do so’by an appeal to the defendant’s conscience.” ” 

The last interrogatory, from a blank left in it, and the 
@ manner in which it is worded, is not very intelligible: 

7 “It is, therefore, ordered, adjudged and decreed, that the 
jddgment Of the District Court be anmiulled, avoided and 
reversed, the injunction reinstated and the case remanded 
‘for farther proceedings, with directions to the judge to re- 
ceive the interrogatories, saving to the party interrogated, 
: his right of excepting’ to the last interrogatory, on account 
of itsinaccuracy and the loose manner in which it is worded. 
The appellee'paying costs in this court. 

! name: 


NEWSOM vs. ADAMS, 

APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, 
¥ THE JUDGE OF THE FOURTH PRESIDING.” ‘ 
‘Parol evidence of the Jex non scripta of a foreign country, must ‘be re- 
ceived without the party offering it being required to show that there. is no 
statute law on the subject. 

This was an action for the recovery of a slave. On thetrial 
' of the cause, the plaintiff offered parol evidenceyof the law 


of Mississippi, in reliition to the mode of transferring slaves. 


To the introduction of this testimony, the defendant objected, 


unless i it was first shown, that theré existed no statute law on 
the same subject. 

The court ovérruled the objection, received the evidence, 
and the defendant took his bill of exceptions in these words: 
“Be it remembered, that on the trial of this cause,the ¢oun- 
sel for plaintiff introduced parol proof, to show the law of 
Mississippi, in. relation to the mode of transfer of slaves, 
Without first showing that there existed no statute law on the 


imry i 


PERRON non er AL. 
opdanms 


_ subject. To evidence of this kind; the counsel for defert- . 


dantjobjected, and tenders this bill for ‘signature.” ‘There 


“Hernen, for appellant, made . following : 


® Was judgment for the plaintiff, and the deféndant appealed, 
cB The cause was submitted upon points without argument. 
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a~ " gastained, and’ the cause sent back fora new trial 
‘Ewsom - M‘Caleb contra : 
iy © 1. The bill of exceptions gives no reasons why os juidge"®. 
aa was wrong, except that the “laws” of Mississippi and the 
Statute Law,” are different things. An absurdity that 
requires no explanation. 
Martin J. delivered the opinion of the court. ' 
The counsel for the appellant shews that he offered, on 


the-trial, parol evidence of the law of the State of Missis- 


sippi, in relation to the mode of transferring slaves, which 
the District Court refused to receive, unless proof was first 
made, that there existed no gtatute law on the subject, 
wheneupon the counsel teok his bill of exceptions. 

‘The: counsel of the appellee has contended, that the evi- 
dence was properly rejected, and “the bill gives no reason 
why the judge was wrong, ‘except ‘that the law of Missis. 
sippi and the statute law are different things.” An absur- 
dity which, the counsel says, requires no explanation. 


We think,the judge erred. The law of every Statein- .— 


Cludes its Yer scripta and lex noncripta. Parol evidence 
Pipeg seg must necessarily be admitted of the latter, but not of the 


= a. > for- former. The counsel ought, therefore, to have been permit 


must be received ted: to offer parol evidence of the former. To require him 
without the party 
offering it being first to @dminister evidence of the absolute silence of the 


gy es > ow statute law or lex scripta,was to insist on the production and 
statute law on the readind®of every statute of the State of Mississippi. He 
Gught-to have been permitted to proceed; and be stopped if 
he adduced parol evidence of the contents of a statute. 


At is, therefore, ordered, adjudged and decreed, that the 


ae 


1. The bill of exceptions taken by defendant, shouldbe. 
























erer yg ce 
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sn 
es Gs 
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ms judgment of the District Court be annulled, avoided: and / . 3 


tee 
. a3. 





réversed; the verdict set aside, and the case remanded, with ° 
directions to the judge not to prevent the admission of: parol 4 i 
evidence of the law of the’ State of Mississippi, unlessiitybe 







shewn, that there exists no-statute law of that State conithe ' ‘ i 





same subject. 





The appellee paying ‘costs in this ors ag 
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i, CROFT vs, KIRKLAND'S SYNDIC.._* ary at 
eS il , oe ea 


“APPEAL. FROM. “THE COURT, OF THE THIRD DISTRICT, 













3 THE JUDGE OF THE FOURTH PRESIDING. croray 
: os creditor who has appeared i in thie concurso and success y attempted \. seal . 
e ? obtain agdifferent place on the tableau, is bound by the final ieee. “ae ad 8 4 
™ mm ‘cannot maintain an action of nullity. ; 





“This was an action of nullity t6 set aside thé proce 
in the case of Kirkland against his creditors, upon various 
grounds, which are given in the opinion of the court. 
To the plaintiff’s right of action; the defendant urged the 
_ following peremptory exception, to wit? That the plaintiff 
was. put upon the Bilan in the insolvent proceedings com- 
plained of by him, and that he opposed the homologation of 
the tableau of distribution. » This fact being establishedsby 
the testimony, the court @ quo sustained the exception, and 4 
periseed the action, from which judgment the tases 4 
‘appealed. q 
Was and Turner for appellee. 
~ Ripley and Downs for appellant. -_ 
+ Porter J. delivered the opinion of the court. ™s 
»§ This is an action of nullity, to set aside and haye declared 
void, the proceedings of*a concirrso in the case of Kirkland : 
ts, his creditors. The following on are alleged i in the 
petition. 
_ 1. There were no citaligiistieated, or notices sent out, by 
the notary, or published according to law,to convene the con- 
curso for the surrender of property. 
2. The cession of property was not made to tH€ judge, _ 
| tind by him acc@pted for the benefit of the nes as bite 
vided for by law. . 
| 8. There were-no citations, adcoriling to law, to the end 
#} ditors who live out of the parish of East Feliciana, § .”) 
‘FT °S4. It was not competent for the debtor, after the delibefa-” 
tions were closed, to make the cession of property, without 
_,.Rew. notices and- citations, in order that -all the ‘creditors 
might be present at the choice of syndics. 






































5. It appears from the process verbal of the deliberations, 

"that Joseph A.Kirkland, the insolvent, (did not make the ff a?? 

cession up#il after many of the creditors went away, inas- « 

xiakiany’s much-as a greater number voted on the concurso for th fi 
si respite, than were present, and voted for the cession of f ay 
property. : ) gt 
6. The proceedings of the concurso were ‘continued over ff 2 
tosthe 27th of February, 1827, without any vote of the, pat 
creditors for that.purpose, which is contrary to law. Ay pad 
7. Because all*the proceedings in relation to said sus 7° 

render were irregular, and without any law to justify them, # 
and all sales and proceedings, in pursuance of, the same, ar “af 


illégal and void. 

To this petition, various objections were présented in the i 
shape of exceptions. We only deem it necessary to note § sn, 
that which alleges that the plaintiff had made himself ap uy “The 

to the procéedings in concurso, and filed opposition tot ‘ o th 
ay tableau of distribution. Bt 

The evidence shews that the petitioner did object to the “dg 
tableau of distribution, because he was placed thereon as onde 
chirographary creditor, when he should’have been put down’ f§ } the 
as a privileged one. That his.opposition was overruled’ cer 
the couft below, and that on appeal, this judgment =a 
firmed here. 


Acreditor who | We are of opinion that, after a creditor has appearedin § 
m4 i. concurs, and endeavoured to obtain the benefit of the pre § are 
i¢cessfully at ceedings had in the cause, that he cannot™fterwards allege & 
mpted to obtain — * 
different place in errors such as those set forth in his petition. It is similart % Tt 
pees is a.party objecting to the mode in which stit has been om ” 
wa a menced, and he brought into court after he has plead ed. 
the merit. “ 


It is; therefore, ordered, adjudged and decreed, 'th att 
judgment of the District Court be affirmed with costs.” 





OF THE STATE OF-LOUISIANA.. 


MULLONY vs. McDOUGAL. silt te ' 
PPEAL FROM *THE COURT OF THE PARISH 
OF NEW-ORLEARS.. 
" The court cannot add interest to the verdict. 
d * Porter dk delivered the opinion of the court. » 

This action is brought to recover from the defendant a.sum 
of,money, which, by the terms of the act of dissolution of" * 
_ partnership, that had existed between the parties, was to be 
“paid over to the plaintiff. The merits of the cause present 
‘no questions but in relation to facts, and require no further 
_ observation from the court, than that.they appear tou us to be 
“rightfully decided by the verdict of the jury... 

But on that verdict which found a certain sum to be due, ae dis 

,the court,.in entering up judgment, added interest, and, in ert the 

e so, erred. The Code of Practice positively#forbids it; 
id we have had occasion more than once, to acknowledge 

Mie application of the rule to cases in all respects similar 
4 te ‘this. 

It is, therefore, ordered, adjudged and decreell, shi the 


. 


’ ‘judginent of the Parish Court be reversed, and it is further 
ordered, adjudged and decreed, that the plaintiff do.recover of 
the defendant the sum of nine hundred and seven dollars'71 
mts, with costs, in the court, below. Those of 7" tobe 

id by the plaintiff. 


- 
RRNA AG HIE 
———— 


MOSSY vs. MEAD. 
; APPEAL FROM THE COURT OF THE PARISH AND. CITY 
ir OF NEW-ORLEANS. 
j 2 The extension of a lease may be proved by parol, and the legsee is@com- 
: lent witness for this purpose, if he be disinterested by arelease. 
ifthe lessee holds over without the opposition of the lessor after the expi- 
ion of the lease, there is a tacit reconduction, which’ binds him to pay the 
— entitles him to hold the premises. 
! e first day of January, 1827, the plaintiff leased a 
‘i , “ Hudson for one year, at’ one hundred dollars per 


vom The lease contained. this clause: “It is likewise 





ASES IN THE SUPREME COURT 


ild: Hudson: tequire it, he will have the PIivic WP Mos 
ining in the said house for thé space of seven t. 


ars longe r, being from the first day of January, ii 
> the’ first day of January, 1835, he paying the’ same rent, g 
one htindred dollars per month,” . On the first day of Mai 
1828, the following endorsement was made upon the time 
a | hereby assign, my. right, title and interest, to they 

lease to Mr. J. K. Mead, from and after this date”’—s 


by.,Hudson and recorded in.the office of a a 4 :. 


Under, this assignment, the defendant took possession 
paid the rént up to the first of July, 1829, at the rate of og 
hundred dollars,per month. On the 3d of June, 1829, 
tiff informed the defendant, that at the expiration 
that ‘month, the rent would be at the rate of one hundred , 
and twenty-five dollars per: month. The present suit 
‘brought to recover five months’,rent, from. the/#lst of Jy 
1829, at the rate of one hundred and twenty-five dollars f 
? month. bs 
~The Befendant admitted in his answer, that) five month, 
rentwas due, at the rate of one hundred dollars per month, 


and L proved that he had made a tender to the plaintiff, whieh. ; 
i : i 


the latter refused to receive: 
On thetrial of, the Cause, the ‘defendant offered Hudsoa 
a witness, to,prove that he’ Had. fuerte’ the lease from'th 
plaintiff, for seven years, from the Ist of January, 1828, a 
that he had been released by the defendant from all respo 
bility, as assignor of the lease. This testimony was obj 
to and rejected by the court, on the ground that no —a 
testimony could be given as to the lease and assignment, 
The court below.gave judgment for the plaintiff for 
amount claimed, and the defendant appealed. af 
Preston for appellant contended:. ~~ “4 
1/Mossy leased the house to Se ee for one year, at $10 
per month, with the privilege of keeping it seven years 


s & 


the same rate of rent. Hudson transferred the lease ‘ 0. 





~*~ 


wwe 


po tin + as S BF. 
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‘P Mead, the defendant. He bind Fight to. ansfervand ! 
| RAcuicodtiitease—C: C. art. 2696. * Itis: theitel 
B® dent, Mead hasa right to retain the house seven year, 


ost dollars per poo which he has tendered to" te 


oN formal demand of the house by Hudson or “Mead 
“Was necessary. ‘Their assent to Mossy’s proposition,tovlease 
‘ftseven years, was sufficiently given by keeping it and pays 


hot an express, at least it was an implied assent-=0. C. 

E1805. Mossy is presumed to have continued his pro- 

“Art. 1795, 1796, C.C. _ These prifieiples of law 

are specially applicable to contracts ‘of lease—C. C., “Art 

12659." } 

| Derbigny, contra: 

» By the lease, the’plaintiff agreesthat Hudson will pen 

Uke privilege of remaining in the housé seven years longer, 

ovided he requires it, and" he paying the same rent. Hud- 

“son was therefore bound to require of Mossy, the house for 

| seven years—to remain in it seven years, and to pay.the 


Pa 


site 
: iy 


o rent long after the first year had expired. | If this. * 


|B reat himself. These conditions could not be dispensed with, 


| erefore no acceptance was made and no contract could "bey 


med, because, says the daw, the acceptance milist ‘be in 


! Rhings conformable: to the offer—C: C. art? 1799. But 


sipposing»Hudson had complied with all the conditions of the 
proposal, that circumstance would not render good the pre- 
tended transfer to the defendant, of the privilegé granted to 
Hudson, because this privilege was essentially personal, and 


, of tranéferrable, as the words very plainly indicate: 


“2. Mead was tenant at will of Mossy,.and had received 


on ie lee that the. rent would be increased; therefore bound to 


erent demanded—C. C. art. 2655, 2656. 


iis ao 


iP. delivered the opinion of the couft. . ~ 


‘he Ad claims house rent for five months,due "on the 









worth, his agent, nevertheless, paid the rent monthly, at 






‘he anti admits ‘the months are due,’ but. denies 
that'they are due at one hundred ‘and twenty-five dollars p per , 




































month, and avers, the rent is at one hundred dollars | only, lon 
therefore he:tenders five hundred dollars; which he avers he pel 
hasbeen ever ready topay. He claims, asjassignee of Hud: fj its 
s0n, a lessee of the plaintiff, for the year 1837, with the facul- tar 
ty“in the lessee, to keep the house till the year, 1835. y 
There was judgment for the plaintiff, and the ye pro 
appealed. of 
The record’ shews that the plaintiff introduced hie own cla 
letter to the defendant, of thethird of June, 1829, annow- he 
cing that the rent of the house would, in futurejbe at the’) ver 
rate ‘ofufifteen hundred dollars a year; a copy of which was me 
admitted to have been received By the defendant, soon after > 
“its'date. «Proof was’lso made of the demand of-therent) fe wh 
one hundred and twenty-five dollars, and the defendant's re @ the 
fusal to pay accordingly. a tere 
The defendant offered in evidence, a lease from the plait Cin 
tiff to ‘Hudson, and the latter’s.assignment thereof tothe de)! 
fendant. The signature to fhe lease, and assignment, w a be 
admittedtovbe genuine, but the plaintift’s counsel op sc F cla 
these documénts being read; bit they were filed. “| star 
_ He next produced sixteén receipts, each for one month's § inv 
fenit at one hundred dollars, and the plaintiff’s a / ous 
thereto was' admitted. the 
He next proved a tender of four hundred dottars in De § ano 
cember, for four months.rent, due on the ‘first day of ‘that 
hin 






month, and the plaintiff’s refusal to accept them. 
, He further proved, that dining the ‘summer of 1828; the} he: 
houfe remained empty, he being absent, but that Wad 
















rate of one hiindred dollars a month; and the tender and e 
fusal of five hundred dollars for the ‘fivemonths ent claimedy, i 
were also proved. a 
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The lease of the plaintiff to Hudson is for the year 1827, 
for twelve hundred dollars, payable monthly. It containsa nnw 





clause, that “if Hudson should require it, he will have the — 
privilege to remain in the house for the space of seven years MEAD. 


longer, he paying the same rent, viz., one hundred dollars 
per month.” Hudson’s assignment is at the foot of the lease, 
its date March 1, 1828. The whole was registered in a no- 
tary’s office on the 10th of June, 1829. 
At the trial the defendant offered Hudson as a witness, to 
nt prove that he had accepted, from the plaintiff, the extension 
of the lease for seven years. Hudson had a release of all 
m claims from the defendant. His admission was opposed, and 
nD he was rejected on the ground of incompetency, and that no 
he §# verbal testimony could be given about the lease and assign- 
as ment. 
’ 4 We think the parish judge erred in rejecting Hudson, of «nase 
who was offered asa witness to prove that he had required proved by parol, 
» 7 / .. and the lessee is a 
the extension of the lease for seven years. He was disin- competent witness 
terested by therelease, anda lease is proveable by parol,— ve ~ ee ae 
Civ. Code, 2653—the extension of it must be so. ted by a release, 
But we do not think the decision of the case requires it to 
be remanded for Hudson’s testimony. We consider the 
‘clause providing for the prolongation of the lease, as a sub- 


stantial part of the contract, the benefit of which might be 


Fees se 















’s invoked by the lessee’s transfer, and we think it was errone- -j 
te § ously considered below,as a “mere benevolent promise from ; 

_ §f the plaintiff toward Hudson personally, not transferrable to 

e- q another.” 


But it appears to us, that although Hudson did not avail 
himself of the faculty of renewing the lease for seven years, 
he was still a lessee forthe year 1828, having leased the 
premises for the year 1827, for the rent of twelve hundred 
#@ dollars a year, though payable monthly. He remained in 
© possession till some time in March 1828, and’ paid the rent 

up to the first of April; this boundhim to pay $1200,in 
Vv 
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monthly instalments, during the whole yearl1828. This the 

gh ny defendant, his transferree, complied with during the last 

i nine months of that year; at the expiration of it, nothing 

MEAD. was said by lessor or lessee. The latter held over for six 

months in the year 1829; this was a renewal of the lease, 

or tacit reconduction, on the same terms, that is, for twelve 

hundred dollars a year, payable monthly, till the end of 1829, 

Early in June of that year, the plaintiff gave notice to the 

defendant, the rent would in future be fifteen hundred dollars 

a year. Tothis proposition to double the length of time for 

which the defendant was bound to keep the house, not to the 

If the lessee increase of the rent, the defendant never assented. His 
holds over without, ‘ 

the opposition of rights are, therefore, not at all affected by it. He came 

_ Sian ot into the house as the successor of Hudson, whohaving hired 

the lease, thers = the house for twelve months, from the first of January, 1827, 

tion which binds and having staid in it several months after the expiration of 


et. ot g his year, was bound to. keep the premises for a second year; 

we the at the expiration of which, the defendant did not leave the 
house, but continued to hold it, and pay rent for one half of 
the third year, which he therefore became bound to com- 
plete, and gave him the rights of a tenant till the expiration 
of the third year. 

He has tendered and deposited the rent, to the last day of 
payment preceeding the inception of the suit. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided, and re- 
versed, and that there be judgment for the defendant, with 
costs in both courts, saving to the plaintiff his right to the 


money tendered and deposited. 


CRAWFORD ET AL. vs. JEWELL. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 


THE JUDGE THEREOF PRESIDING. 
Where the record shows that the testimony was taken down by the clerk. 
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contains all the evidence adduced. 
When nothing to the contrary appears, the judge is presumed to have 
given his certificate on the event occurring which authorized him to give it. 
If the record show that documents were produced, when nothing 
shows they were filed, there is no evidence of a diminution of the record. 


This was an action for work and labour, in which the 
plaintiff had a verdict, and the defendant appealed. 

On the trial of the cause, certain receipts were produced? 
which did not come up with the record. The clerk certified 
that the evidence was taken down in writing in open court, 
and that the record contained a true and faithful transcript of 
all the proceedings, as well as of the documents filed in the 
suit. This was followed by the certificate of the judge that 
the record contained all the evidence adduced on the trial. 

Turner, for appellees, contended : 

1. The merits cannot be gone into, as the appeal is not 
properly certified. C. P. art. 586, 896—° Martin N. 8 
303. 

2. The record does not contain all the evidence; three re- 
ceipts are mentioned as produced, and they do not appear. 

3. The clerk has not certified to any evidence, but that 
which was taken from the mouth of ‘the witnesses, and they 
do not prove the amount, but only the signature to the 
receipts. 

4, It isa case where the judge cannot certify—he can 
only certify in those cases where the record contains all; 
but where the record itself shows that it has not all, then the 
certificate cannot avail. 

Morgan and Ogden contra : 

1. The appeal is properly certified. The testimony was 
taken in writing in open court, as appears from the certificate 
of the clerk, therefore no statement of facts was necessary 
and the judge could certify as he has done+-C. P, art. 585, 
586, 

2, The judge, it may fairly be presumedl, was not called 


no objection can be made to the certificate of thejudge, that the ‘record Eastern District. 






January 1831. 
a 
CRAWFORD & AL 
vs. 
JEWELL. 
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Eestern District 
January 1881. 
Verve 
CRAWFORD & AL 
v8. 
SEWELL. 





Where the re- 
cord shows that 
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taken down by the 
clerk, no objection 
can be made to 

the certificate of 

the judge that the 
. record eontains all 
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upon to certify, without an attempt, first having been made, 
to obtain an agreed statement of facts, and that he did not 
certify until convinced that his duty and the law required it. 

3. The case’cited by plaintiffs from 8th Martin, N. 8. does 


not apply; because there the evidence had not been taken in’ 


writing in opencourt. The decision is grounded upon arts, 
602 and 603 ‘of the Code of Practice, and those articles 
provide for the case, “where the depositions of witnesses 
have not been taken in writing in the inferior court.” 

4, The verdict of the jury is entirely unsupported by the 
evidence, and the motion for a new trial ought to have pre- 
vailed. Weathersby vs. Latham; 7 Martin, N. 8S. 310, 
Belden et al vs. Rose ; 8 Martin, N. S. 167. 


Porter J. delivered the opinion of the court. 


This action is brought for work and labour done by the 
plaintiffs for the defendant. The sum claimed is $ 1,100. 

The defendant pleads, that the work was not finished 
within the time specified in the contract: that it was unskil- 
fully executed: that she was compelled to employ other 
workmen to complete the building: that she has paid $585 
on account; that by the plaintiffs neglect she could not 
commence making sugar at the proper season, and lost part 
of hercrop. She alleges her damages to amount to $ 2057 
50 cents, and reconvenes the plaintiffs for the sum. 

The cause was submitted to a jury, who found against the 
defendant for $291 12 cents. She made an unsuccessful 
attempt to obtain a new trial, and appealed. 

There are one or two bills of exceptions on record, which 
we have considered as abandoned, no notice having been 
taken of them in the points filed, or observations addressed 
to the court. 

The appellees insist that the merits cannot be inquired into 
in this court, as the record has not been properly certified. 

It is certified ly the judge to contain all the evidence ad- 
















































they were produced, nothing shews they were filed, conse- oo 
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duced on the trial of the cause. And the record shews that Eastern District, 
: ‘ January 1831. 
the testimony was taken down in open court by the clerkx 0A 
during the trial. ‘This we think a sufficient compliance with crawrorp gan 
the provisions .of our law on this subject. Code of Prac- saa 
tice, 601, 603. 
the evidence ad- 


When nothing to the contrary appears, the judge is pre- duced. 


med to have given his certificate on the event occurring When nothing 


é ; ; aang to the contr: 
which authorised him to give it. me the jelgele 


its ; ; ; d‘t 
But it is said, the judge can only give a certificate when eng certifi. 


dl . . cate on the event 
ihe transcript contains all the evidence, and that, from an occurring which 


examination of the record, it will be perceived that part of oa him to 
. . ve it. 
the proof given on the trial does not come up. 





If this were true, it might afford grounds for correcting 
the error, and supplying the deficiency, but none for holding 
the judge incapable of certifying. His certificate is one of 
the means given by law to enable this court to know whe- 
her all the evidence is sent up, and an error in the exercise 
of a power, offers no argument against that power being 
conferred. ‘The receipts, which it is urged/are wanting to 
make the record complete, are stated to have been produced _If the record 


Bele h t . 
m the trial. This is true, but although the statement says mind - i 


d when no- 
ig shows they 


quently we have no evidence before us there is adiminution Were filed, there 
is no evidence of a 


of the record. diminution of the 
, ae record. 
On the merits, we are contrained to state, that the proof 


adduced by the parties, has brought us to a conclusion so 
entirely different from that of the jury and the court below, 
that we must remand this cause for a new trial. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled ; 
that the case be remanded to be proceeded in according to 
law, and that the appellees pay the costs of this appeal. 
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Eastern District. THOMAS ET AL. vs. THOMAS 
a APPEAL FROM THE COURT OF THE THIRD 
DISTRICT, 
THOMAS ET AL. THE JUDGE OF THE FOURTH PRESIDING. 


sicas ™ itis not sufficient ground to reject a witness that another has or may con- 
tradict him. 

The existence, loss, and contents of a will may be proved by parol testi. 
mony. 

This suit was brought to recover from the defendant, a 
slave, to which the latter set up title, under the will of hig 
brother Joseph Thomas. 

On the trial of the cause, the defendant offered witnesses 
to prove, that they had seen and witnessed an instrument of 
writing, purporting to be the last will and testament of Jo. 
seph Thomas, deceased, and that they were sworn by the 
judge of probates, to prove the signature of the deceased, 
when the will was offered for probate. The defendants 
counsel stated, that this evidence was offered for the purpox 
of establishing the fact, that such a will was once in exis 
tence, and that their object was subsequently to prove the 
loss of the will, so as to enable them to give parol evidence 
of its contents. .To the introduction of this testimony, the 
plaintiffs counsel objected, on the ground that the defendant 
must first prove the loss of the will. 

The court refused to allow the evidence, on the ground’ 
that a will being an instrument of writing, clothed with cer- 
tain formalities prescribed by law, must appear to have been 
complied with, which could only be done by inspection of 

_ the will itself. 

There was judgment for the plaintiffs, and the defendant 
appealed. 

Lawrence and Ogden for appellees. 

Gurley and Morgan for appellant. 


Porter J. delivered the opinion of the court. 


The petitioners claim from the defendant:a slave. In his 









ICT, 
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festament of one Joseph Thomas, deceased, and avers that 
ihe will was presented and proven, after his decease, before 
the judge of probates, in and for the parish of East Baton 
Rouge, and ordered to be executed: that, since théinception 
of this suit, he has applied to the Probate Court for the will, 
put has been unable to procure it: that if the original can 
befound, or a certified copy, it will be offered in evidence ; 
ud in case it should not, the next best evidence in the de- 
fndant’s possession will be given. 

On the trial of the cause, the defendant, in support of the 
allegations contained in his answer, offered, first, a petition to 
the judge of probates, in which it was stated, that by the will 
of Joseph Thomas, a negro had been bequeathed to the peti- 
tioner, but that the testamentary disposition had been reduced 
o one third of the property left, by virtue of an order of the 
court. The petition concludes with a prayer, that the pro- 
yerty should be sold. On this application, which appears to 
lave been filed on the 16thof April, 1825, the judge made 
the following order: “Leta public sale of the property, real 
and personal, belonging to the succession of Joseph Thomas, 
take place on the 16th of May, on the following terms,” &c. 

He also offered a petition to the Court of Probates, dated 
the 25th March of the year 1825, setting forth, that a will 
had been left by Joseph Thomas, and praying that it might 
be admitted to probate, and its execution ordered. On this 
petition, the following order was given: “ Let ten days’ no- 
tice be given of the prayer of this petition.” 

The defendant then offered witnesses to prove, that they 
had subscribed the will: that they had been sworn before 
the judge of probates to prove it. He then offered to prove 
the loss of «it, and after such facts being proven, he would 
offer evidence of its contents.” To this testimony, the plain- 
tiff objected on several grounds—the most important of 
Which appear to be: Ist; That parol testimony of the 
execution of the will could not be given in that court: that 
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camry St. a will being an instrument clothed with certain formalities 
ee, prescribed by law, in order to give it effect, no evidence vf 
bi AL- its loss, or its contents, could be offered, until its existence, 
THomas. with the requisite formalities, had been proved : 2dly. That 
the judge of probates liad been examined and had deposed, 
“that he had never séen such awill, and that no such will had 

been ever recorded in his office.” 
It is not suffici-. ‘The last objection may be dismissed at once. It is of the first 
‘ect Be ne; impression, certainly, to object to the competency of one 


— contra witness, because another has or will contradict him. That 


may go to his credit, but furnishes no ground to refuse hear. 


ing him. The first objection is entitled to more considera. ‘ 


tion; bit we still believe it unsound. The law of evidence, 
would have a poor claim.to the praise justly bestowed on it, 
if it did not foresee and provide for such a case as this. That 
rule which is the most universal, namely, that the best evi- 
dence the nature of the case will admit, sha:l be produced, 


decides this objection; for it is only another form of expres. , 


sion for the idea, that when you lose the higher proof you 
may offer the next best in your power. The case admits of 
no better evjdence than that which you possess, if the superior 
proof hasbeenlost without your fault. The rule does not mean 
that men’srights areto besacrificed and their property lost, be- 
cause they cannot guard against events beyond their control. 
It only means, that so long as the higher or superior evidence 
is within your possession,or may'bereached by you,you shall 
give no inferior proof in relation toit. Particular rules which 
require written proof, always relax themselves to meet abso- 
Jute necessity, or that necessity which is occasioned by oc 
currences common among men. 


The existence, There is nothing in a will being required to be ina part 


‘loss, and contents eylar form, which makes it an exception to this great law of 
ofa will, may be 


proved by parol necessity. It may increase the difficulty of the proof, but 
testimony. 


furnishesno reason to refuse hearing it. The courtin thiscase, 
had proof before them which much diminished the danger of 
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parol evidence. Extracts from the records of the Court’ of Basen Distitt, 


' Probates, shewed that the judge had ordered the will to be 


| & is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be aunulled, avoided, and re- 
versed; and it is further ordered, adjudged and decreed, that 
. the cause be remanded to the District Court, with directions 
to the judge not to reject parol proof of the execution of 


' the will of Joseph Thomas, and of its loss. - And it is further 


ordered, that the appellees pay the costs of this appeal. 


% — ) x ‘ 


' WALL vs. WILSON. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

Although a party be arrested and held to bail, service of the petition and 
citation cannot be dispensed with. 

Knowledge of the suit, on the part of the defendant, no matter how 
clearly it may be brought home to him, will not suffice, if thisformality has 
aot been pursued. 

By the 4th section of an act passed on the 25th March» 
1828, it is provided, “ That in all cases where attachments, 
arrests and sequestrations, are demandable, the plaintiff, his 
avent 6r attorney, having made affidavit, and given bond in 
conformity to law, and having filed the same in court, it 
‘shall be the duty of the clerk to issue, forthwith, the process 
required, without any petition being then presented; but that 


the usual petition shall be filed on the succeeding day, and 


the sheriff shall proceed immediately to execute the same, 
according to its tenor.” 

Upon affidavit filed in this case, an order issued, and on 
the 27th of April, 1830, the defendant was arrested for a 
debt due the plaintiff, and released from custody, on the 
same day, upon giving bond conditioned not to depart from 
the State, without leave of the court. He did depart with- 
out such leave, so that the copy of petition and citation could 
Ww 


om 


| fiecuted, because he had ordered ae property — THOMAS BT AL. 
, by it, should be sold. %, 


ng. 
THOMAS. 
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not be served upon him, on the subsequent day, 
5th of May, service was made. on the‘defendant’s bail. 

The plaintiff discontinued his prayer for a jury, and pro. 
ceeded to take a judginent by, default, which was afterwards» 
made final, and from which the defendant appealed. 


.Conrad for appellant, ‘assigned for error apparent on the? 


face of the record: 

1. That the defendant was never cited. 

2. That the plaintiff had no right to try the case by the 
court, after a jury had been allowed. 

M‘Caleb for appellee, contended : 


1. The arrest was due citation and notice to the defen. 


dant thatthe was sued. He cannot take advantage of hi 
own wrong, violate the condition of his bond, and now appear 
and plead want of citation. 


On the . 
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arres 
agent 





















2. The citation served upon the bail was good. By con i st 
struction of law, ,defendant was in the custody of his bail tits. 
Service upon his keeper was service upon him, when he Th 
chose to fly from the officer and elude justice. He had no whic} 
place of residence where service could have been otherwise i. 
made. 

3. There was no issue joined, plaintiff had only prayeda ar % 

"jury, with a view to get his cause tried before the agjoum, a 
ment of the court in the summer, it then being occupied soaiti 
with the jury docket alone. The prayer for a jury was only that 
a privilege, which he could waive by striking out that part ito 
of his petition. aa eo 

Porter, J. delivered the opinion of the court. : ¢ Sai 

The plaintiff made oath to the existence of the debt for he di 
which suit is brought, and further stated, that the defendant a th 
was about to remove from the State, without leaving in it ws 
sufficient property to, satisfy the petitioner’s demand. On me : 
filing the petition with this affidavit annexed, an order,¢ of | ey 


arrest issued, and the defendant was taken into custodyy 








he 
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fel gave bond with security, that he would not depart from —_ District, 
1831. 
_ the State without leave of the court; or that he ‘would pay reap ty 
the judgment which might be rénderéd against him. WALL 
: v8. 
It appears, however, that without ‘this leave; he did de- WILSON 


part, and as the citation which subsequently issued against 


f him, could not be served,copies of it, and the petition, were 
‘eft with the bail. 
’ The plaintiff proceeded to take judgment by default, and 
had it made final. The defendant has appealed, and con- 
tends in this court that the whole proceedings were illegal, 
as he never was cited. 
, By the 4th section ofan act passed on the 25th ofMarch, 


"1828, it is provided, that in all cases wheré attachments, 


arrests, and sequestrations are demandable, the plaintiff, his 
agent or attorhey, having made affidavit, the process requir- 
ed shall issue, without any petition being then stn sagen — 
Acts. 1828, p. 150, sec. 4. 

This regulation was-intended to obviate an inconvenience 
which sometimes arose from transient debtors, getting out 
of reach of process, before a petition could be drafted, and 
copies of it and citation procured; and its object was not 
only to secure their persons to respond to the final judg- 
ment, but also to erable the creditor to make service of the 
petition and citation. The experience of this case shews, 
that the legislature have failed in their object when the 
debtor can find bail. For, though arrested, he has, by 
oe bond, effectually prevented service of either petition 


“OF citation on him. The question then is, whether these can _ Although a par- 


wh ; i ty. be arrested and 
‘de dispensed with; or whether, the arrest can stand in place held to bail, ser- 
aS . , vice of the peti- 
of them, so as to authorize judgment by default. We think tion ana citetioll 
tot. The law, as it is well known, and it is unnecessary to — —> 
cite its provisions, requires citation as the basis of all pro- 
ceedings, and declares the judgment void, which is not pre- , Knowledge of 
the suit on the 


geded by it. Knowledge of the suit on the part of the part of the defen- 
dant, no matter 


3 5 dl Hefendant, no matter how clearly it may be brought home how clearly it may 
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‘pli, Desc to him, will not suffice if this formality has not been pur. 
——~ sued. Nothing will cure. the defect but appearance, and 
“on. —_-- Pleading to matters. other than the defect of the citation, 
wis0n.  Now.though it is certainly not very agreeable to see the 

be brodight! ae ingenuity of a debtor, bafflé'and set at nought a provision of 
= ort tha at law,made more effectually to coerce his appearance, yet we 
mality “has not ‘cannot help it. The conduct of the defendant, in truth, 
been pursuyy- amounts to nothing more, than that he knew a suit was about 
to. be commenced against him, and evaded the process, 
This we are afraid many others do, and such conduct does 
not authorize judgment against them. The knowledge gain. 
ed by arrest, cannot be distinguished from that acquired 
through any other source, us to its effect on the debtor. It” 
is not citation, but a means of having citation made. It is 
clear the law, notwithstanding the arrest,.contemplated the 
service of petition and citation. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and that the 


suit be dismissed with costs in both courts. 





BOATNER vs. VENTRISS’ HEIRS. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE 


JUDGE THEREOF PRESIDING. 

Evidence must be received of the value of the fruits from the period 
when the possessor is ascertained to be in bad faith. 
When’ the Supreme Court remands a cause on a singlepoint, it remand 

it also for an enquiry into all the questions which grow out of the discus 

of that point. i 
The owner who procures the eviction, has a right to elect whether he will 

pay the value of the materials, and the price of the workmanship, or a sum 

equal to the enhanced value of the soil. 


On appeal, the plaintiff’s title to the land in controversy 
was established, and the cause remanded, in order to ascer- 
tain the value of the improvements made by the defendant; | 
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while in good faith. The court below, decided that the Epstece District 
defendants held possession in‘ good faith, up to the 29th of pene as 
‘September, 1823, and permittedthem to prove the value soaTNER 
‘of the improvements up to that period. The plaintiff then — ae 
offered testirnony, to establish the value of the fruits gather- 
ed by the defendants, from the period when it was decided 
they were in good faith. To the introduction of this testi- 
mony, the defendants objected, on the ground that the cause 
had been remanded for trial, upon a single point, to wit. : to 
ascertain the value of the improvements put upon the ground. 
The court sustained the objection, and gave judgment in fa- 

.your of the defendants, for the value of the improvements. 

From this judgment the plaintiff appealed. 


Turner for appellant.. Morgan for appellees. 


Porter J. delivered the opinion of the court. 


This case has been already before us. The question which 
it presented in respect to title was decided, and the cause 
remanded for an enquiry into the value of the jmprove- 
ments, during the time the defendants were in good faith, 

Evidence must 

The court below was of opinion that they were so, up to be received of the 

the 29th of September, 1823, at which time the commis- ee Fang 

sioners at St. Helena court-house decided in favour of the when the posses- 

sor is ascertained 

plaintiff’s title; and in that opinion we concur. Proof was to be in bad faith. 
accordingly given of the value of the improvements up to 

that date. 
But on the plaintiff’s attempting to establish the value of 
aie fruits, gathered, and reaped by the defendants, from the 
mime the good faith ceased, the court, on the objection of 
ie defendants, refused them permission to, do so, on the 
ground that the cause had been remanded for an enquiry 
into the value of the improvements alone. 

The court, in its judgment, said nothing of: the fruits, be- 
cause it was.only on the contingency of the defendants being 


in bad faith (which was yet undecided,) that an enquiry 
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— ppinniet, could be gone into in relation to them. The moment that 
; " fact was ascertained, the District Court should have received 


i 
noaTNER _ evidence as to their value,. They werejelaimed in the pe- } Rp 
venrRis’ HErRs tition, and had not been passed on. When the Supreme’ | = 


=. ,.. Court remands a cause on @ single point, it remands it also 
When the. Su- 


preme ‘Court -re- for an enquiry into all the questions which grow out of thé 
mands a ie 0. os ; 

s single pe it, it decision of that point. 

remands ifalso fur "Two bills of exceptions on record, present substantially 
an enquiry imto all : : 

the questions —_ the question, whether the possessor who has bona fide erected 
whith grow out of ; . ‘ 

the decision of works, &c. on the Jand of another, has a right to claim the. 


















9 int. a ° . . 
—_— value of the materials and the price of the workmanship, 
© 2° The owner who Or the sum equal to the enhanced value of the soil. This 






procures the evic- 


din bao 0 right to question is settled by the provisions of our code, which, in 













~ iay- gale express terms, give the choice to the owner who procures: ” 
of the materials the eviction. Consequently the court erred in refusing per- we 
* - par hon ad mission to the plaintiff, to shew whether the property had 183 
Me: ol — been enhanced in value at the time final judgment was to be fre. 
lue of thesoil. rendered and possession restored.—La. Code, art. 500. er, | 
It is, therefore, ordered, adjudged and decreed, that the A 
' judgment of the» District Court be annulled, avoided «and vO 
reversed, and it is further ordered, adjudged and decreed, mut 
that this cause be remanded to the District Court, with di- bat 
rections to the judge not to refuse permission to the plaintiff an 


to prove the value of the fruits from the 29th of September, 
1823, nor to shew, whether the property is enhanced in va 
lue by the labour of the defendants ; and it is further ordered 







‘hat the appellee pay the costs of this appeal. 
‘ 
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LAMOUREAU ET AL vs. > FOWLER. 
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APPEAL FROM THE COURT OF THE PARISH AND CITY curr 
OF NEW-ORLEARS. . a 

Where a price is agreed upon for an article which is neither Weighed or © dio 
delivered, and two days thereafter it be destroyed, it is not such a delay : 
to th 






as to make* the. agent liable to the owner. Nor is it incumbent upon 
the former to sue the buyer when the owner declines giving him authority 
for that purpose. 
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The plaintiffs claimed the value of thirty-eight bales of pene 
cotton, which they had placed in the hands of the defendant, ne 
3h a commission. merchant,for sale. ~The answer admitted the mae ad 
fn } receipt. and sale of eight balés—nett proceeds one huridréd owner. 
: and ninety three dollars and thirty seven cents—but denied “i 
‘being responsible for the remainder, as it had been, without e" 


any fault of the respondent, consumed by fire. 
43» 


There was also a plea, in reconvention, for supplies fur- 
nished the plaintiffs, to the amount of three hundred and 
five dollars and forty-six cents, for the balance of which, 
after deducting the proceeds of the eight bales, the respon- 
dent prayed a judgment in his favor. ; 

The cotten was received in the spring of 1829, and stored 
in a brick building, covered with slate. It was sold to the 
Messrs. Bowers, at a price agreed upon, on the 9th January, 
1830, but neither weighed or delivered; and consumed by 
fire.on the twelfth of the same month. It was not sold soon- 
er, because the price was limited above the market value. 

After the destruction of the cotton, the defendant called 
upon the plaintiffs for authority and evidence, to institute 
suit against the buyers, which they declined giving. There 
was judgment for the plaintiffs im the court below, and. the 
defendant appealed. 

McColeb, for appellant, contended 

_l. The defendant“eamnot be madé liable for the thirty 

bales of cotton Which were burnt up. He had stored iny 

#good warehouse. The cotton was not sold sooner gecé 

intiffs had limitedat to a price which could not be ae 
herefore, remained at their risk, as they, had not ordered in- 
surance. It was.a fortuitous event by which the | loss oc- 
curred. 

2. The letter of defendant to plaintiffs, statingsthat he 
would sue the buyers, who had agreed for the cotton prior 
tothe fire, did not bind him to sue, It was furtherstated by 

, one of the plaintiffs, that he ‘must counsél with his partnes 
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Eastern ae before he could give leave to sues Besides suit would have “We fer 
x=. + done no good, for a sale had not taken place; the cotton not , 
LaMoUREAU ET having been weighed.—-C, C. 2431,2446, 2433: 
sods. 3. The account plead in compensa ion and reconvention — 
Ee? was fully established. ‘There was a balance of one hundred 
1 and eleven dollars and seventy-two cents due defendant, for 
’ which judgment is prayed, and the reversal of that of the», 
court below. , 


Cannon for appellee. 


Martin, J. delivered the opinion of the court.’ 


The plaintiff alleges he sent thirty-eight bales of cotton 
to the defendant to sell for his, the plaintiff's account, which’ 
he refuses and neglects to account for. * 

The answer accounts for eight of the bales, and avers that 
the other 30 were sold on the 9th of January,and destroyed 
by fire on the night of the 12th, before the defendant could 
have them weighed and delivered, without any fault or 
neglect on his part. 

The defendant claimed a balance for supplies furnished the 
plaintiff beyond the proceeds of the sale of the eight bales, 

There was judgment against the defendant for the value 
of the thirty-eight bales, and he appealed. 

». The record shews the thirty balesyyere sold on Saturday, 

the ninth of January 1830, and werlither weighed or de- 

livered on that day, nor on the following Monday or Tues- 

11th and 12th ; on the night of the lattér day, the 

cotton was consumed by fire, without any other ‘fault or 

neglect of the defendant, but the alleged fault, not deliver- 
Jing the cotton. 

The defendant informed the plaintiff ie contared he might 
recover from his vendors, on account of their neglectand de- 7% 
lay toltake possession of the cotton: and requested to be fur- | 
nished:with evidence of the weight of the cotton for that # 
purpose. One of ‘the plaintiffs coming to the city, the de- a 





, the eight bale 
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fendant repeated the request t& him, and asked ee 


rt ; the plaintiffs’ name on bringing suit against oe ee: 
ie o this wall Refisedgligy aint i in the city, refusi con- LAMOUARAD ET 
P ealt his partner. a Ls 


On. theseffacts, th a quo; has concluded ns at ii. 
dant was not — i account of the delay, in deli- ‘ 
_ voit the cotton, during the two days between the sale and Bf __ 
destfuction of the cotton; but that he was, for the one ™" y 

§ sue his buyers Ne 
, bas We are of opi delay ofitwo days was not necessa ™ 
‘Tily evidence offjsuch neglect on the-part of the defent Where aprice is 
n for an 

as ought to make him eee for the subsequent mis- antic ich is 
fortune, and the judge did™hot err in concluding he ought >; pret me Aaa 


; two days thereat- 
pt to be: charged on that account. pots 3 


' But think that the defendant, having applied for evi- gl po ~ 
dence, f0 support a suit against the buyers, and the plaintiffs agent — to por 
or 81 

having neglected to furnish it, and having declined ’to allow incumbent " upon 
the use of their names in such a suit, cannot complain it - Codi te! 
was not brought, especially as they mightjhaye,bro ving hie , oe 
Stil may bring it. The judge, thereforey “itt ‘our .0 ity for that pur- 
erred in charging the defendant with the value of the cotton °°” 


on this account. > 


’ It is, therefore, ordered, adjudged and decreed, that the 
judgment of the PagiffiM@ourt be annulled, avoided and’ 

. versed, and proceé to give such a judgment as, in‘ 
opinion, ought to have been given below. It is or 
adjudged and decreed, that the defendants claitn, i 

vention, for th om. and five dollars, forty-si | 
(305 46) be allowed, that he be charged with two hundg 


and nine oa Nas cents (209 34,) with proce 


that there be judgment for the balan 
a dollars twelve cents (96 12), with costs, in both 
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» CASES IN we er SUPREME COURT i 
: a2 »? \RABASSA —_ PassuaveT ET AL. sun 
a FROM THE COURT oF T TRICT, Si seus 
R any A contractor for a buildings ished; 
* the owner a party to the suit? e34 ei esponisible for the costs. y 


By A a ET 
Als: io : after issue joined. 
he is Suit was ‘brought to rec value of materials 


By © bia * furnished by the plaintiff to Pas: t, and employed by 
4 & him in the construction of a building he had undertiskert for : 
: Norwood. The plaintiff prayed for judgment against Pas : g 
;.- &. , sement, and that Norw be con d to satisfy the 
q F . sam@yout of the snonlie: he ssement for thal ‘ii 
4 erection of the building. Norwggd plead tite general isi 
~s= and Passement admitted the @@mpectness of the plaintiffs 
claim. There was judgment for the plaintiff as prayed fol * 
, and Norwood condemned to the payment of costs. ; 


latter appealed. 
: Preston and Seghers for appellees. 


Carleton and Locket for appellant. 































































wPorter, J., delivered the opinion of the court. law 
: The plain fff ished materials to the defendant, Passe. hot 
nent, which were used’ by him in the construction of a house oth 

Norwood. The petition states that Passement owes the J ~ ! 


value of them, which he refuses to pay, and that Norwood §} jud 
indebted. to Passement to the, nt of plaintiff’s de, § Tv 
& and more It éoncludes frayer that. the debt our 
sto Passement may be seized—that judgment be ren- ed. 
wagainst him, and that Norwood, as his debtor, be | Pa 

alled to pay it. ie is , Cer 
sement ‘acknowledged hee debt ie. answer, and by 
yood denied that she owed Passementyany thing. —&g | the 
mn the latter issue a good deal o . was taken, be, 
and the judge a quo, gave judg:nent against Passément for | WO 
the amount claimed, and directed it should be satisfied dit the 
ds in the-handsgifNorwood. — me - cre 
this judgment, ' defendant; Norwood, after an fur 

























é of fact, and we think was cor fai i 2s 
he figgs instance. But th lant . ~ ‘Bapasea 


compelled by the judgmeng t to pay all Passentane ar 
that is well founded. The coats i in- 















she 
the costs of the suit, a 



























curred after issue joi ie is justly responsible for, because pe 
i ae pleading untruely O€easioned them. But we aie unable jr ing ist ued fo *° 
g BP tesce on what groufft she-is rendered liable for the costs of pr ga 

- » bringing Passement, her creditgy, into court, We can dis- made party do 

| ypover no other, expt that her neglect to comply pr resporil 

aT "}with her engagement to the aker, which obliged the ee 7 


“famisher of the materialgitip bring suit against him, and this Joined. 
we do not think a good reafon. It would not, in the.case 
4 an ordinary debt, be legal to make a debtor responsible 
for the costs incurred in a suit against his immediate creditor, 
a thoull his failure to comply with his engagement may 
have been the cause the creditor was sued. We cannot 
distinguish between the cases, and we are not aware of any 



















ee 
law which extends the responsibility of a contractor fora a - % 
, house, in relation to costs, beyond that off ia lebtor for’ 
, other thing. Mf es 





It is, Therefore, aden adjudged and decreed, that the 
_ judgment of the District Court be annulled, avoided and 






reversed,-and proceeding to give such judgment here, as in > = 
our opinion ought i been rendered Melow, it is ordehe 6 Rs a 
ed.and decreed, that the plaintiff do recover of the defendant, ies 

Passement, the sum of four hundred and one doll 8 







cents, with interest, from judicial demand and costs if 
by the procee dings, up to the time of his filingan answer in 
the cause. And.it is further ordered, that the said judg 
 besatisfied Oitof tHe funds in the hands of Elizabeth _ 
wood, due to said Passement, and that, in case she fail to pay 
the same, within ten days from the notification 6f the de- 


- cree, that execution do issue against her therefor; @ggimit is 
further ordered, that she pay all'the costs of this suit frem 
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time of filing her answaexcept thos of appeal, which | 
sada by the.appellee, ee ey 


~ 
me 
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McMICEEN vs. MILLAUDON. 
APPEAL FROM THE COURT OF tire THIRD DISTRICT, 
ane THE JUDGE THEREOF PRESIDING. © » a, 

No matter can be urged to delay tliexecuffion of a judgment which 


might have been presented on a of the Fae’ 
The judgment cannot incl est if fon ven by the v 
a but ra error i: for re... nor iy 
cause of nullity. ; 
The plaintiff obtained an injufiétion against the execution 
of a judgment which the defendant had recovered « 
hini, and prayed that it might be declared null, for the folld 
a ing grounds; 1.-That on the trial of the cause, the defé 
% ® dant denied, on oath, certain fasts, which the plaintiff w 
" now able to establish by the books of the defendant, and 
other competent evidence. 2. That the judgment did not 
pursue the verdict, in this, that it gave interest, when no in 
terest was given. by the verdict. 3. That the defendant still 
held certain notes, which the plaintiff had transferred to 
him as collateral seeurity, although he had obtained judg- § the f 
ment for that amount. 4, That the mortgage given by § that 
plaintiff, to secure the payment of — was uncancelled judgr 
and still held by fhe defendant. : 

The court below dismissed the suit and dissolved the in- books 
on the defendant’s plea of res judicata. The plain- Th 
‘ap yealed. the m 
Ripley and Downs, for appellant, contendéd : doing 
* That the plea of res judicata could not be taken in an ac: that it 
‘tion of nullity, and cited C, P. art. 204; Moreau and Carl- ters n 
wn Partidas, 283, 4 Law 19; Beauchamp vs. McMicken, to hav 

Rep. n, s.; 1. Pothier 536 N. 6,544 to 547 No. mn tested 
10 Toulier 223, No, 157; 29, No. 162. the be 
"Fe: contra, 













































i OF THE STATE OF-LOUISIANA. | 
j | |’ By the plaintiff's own shewing, there is no cause, for = 4 


ihe on. . @ “ 
ie & - = = 
» ‘Porter, J., delivered the opinion of the court. 
y This suit was brought to obtain an injunction against the 
execution of ajudgm@nt which the defendant had reccvered 


against plaintiff. - ; 
1% The ones lays thesliftounds for it : 

First, That he transferred notgg.and account, previous to 
the judgment to the defendant’ Mey, which-he had not 
Meceived credit for: Second, That the verdict of the jury 
| was for a certain.sum, and that the court gave interest on. it, 

ichiserroneous: Third, That the defendant still holds 

P notes he received as collateral security; and that the 

ites should have been transfe to the petitioner before 

‘ idgment was rendered, and should yet be trang be- 
fore it is enforced: Fourth,That the defendant sti the 
original mortgage for the debt on which the judgment was 
rendered, and that it is still uncancelled, though he has been 
requested todo so. one - 

“The petition states, that the plaintiff was condemned on 
the former trial, because he had not his evidence ready, but 
that on a new investigation, he will be able to show, that the 
judgment rendered against him was erroneous, and that part 
of this evidence, he believes, will be obffined from the 
books of the defendant. 

The court below on hearing, dissolved the injunctiongapon 
the matters appearing on the'petition. It acted c@rrectly in 
doing so. The only thing which appears strange to us is, 
that it should be granted.on such allegations. All the mat- 
ters now urged'to delay the execution, either were, or ought 
tohave been, presegted as a defence when the plaintiff con- 


tested the defendant’s action, and it is now ‘too late to 7 
the benefit of them. From this remark, however, must 


excepted, the complaint that theyjudgment was erroneous in 


M’MICKEN 
v8. 


MILLAUDON. " ‘s 
. * a 


_ No matter can 
be urged to ery 
the execution of 
a judgment which 
might have been 
presented on a tri- 
al of the cause. 
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t, vi st where the verdict did notfindany. But aul 
¢ an error, if there was such a ones fufhishes yo Ne to ent 
os ~~sal _join thgejudgment. Theresiust be an end a 


MITLAUDON. ‘some time, and in some place. And if,on rs, real OPal. 
_ The, judgment leged, causes were to be tried again, after judgment® 













































cannot inelude in- 
tee ike mene “si pealed from, og.after those rendered ifthe last resditia 
given ‘by the ver- would nevenjterminate. Thisjs no cause of n —it is 
diet, ‘but such an acl ‘ : ‘ 
error furnishes no not pretended it was oe corruption of Judges, 
lglg ag or the fraud of the defendant, that interest was given from, 
acause of nullity. judicial demand, when ht not to have been given. 
‘We have rarely sgen a case where the right*to apply 

‘an injunction, and that of appealing to the court, have bee 

more misapplied from the purposes for which they 
given, than this case presents; and parties must. be taught 
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all the means within‘t wer of this-court, that remed pose 
+ givensfor their protection; are not to be used as a means@ § 
ee on others. ais 
%, It’ is therefore: ordered, adjudged, and decreed, that } 
judgment of the Dissrict Court be affirmed with costs n 
And it is*farther ordered and decreed, that plaintiffin injun¢ Jj isin t 
tion, pay to the defendant, the sum of tenper cent. on’ the § proce 
amount of the original judgment. viz: on two thousand and 25, : 
forty-three dollars, as a penalty for the frivolous appeal’it 
this case. (8 *®Po 
€ a ' 
———— f Th 
» & of the 
shiay WATTS vs. McMICKEN ET AT. Tite « 
APPEAL ROM THE COURT OF THE THIRD DISTRICh ME the 5 
HB JUDGE OF THE FOURTH PRESIDING. Te ahto; 
Complaints as to the conduct of a Curator, can only be redressed whl 
as @rhhe presents his account. Particular acts of the representative ment, 
“ of estates cannot be singled out by individual creditors, and made the be selling 
2 sis of “3 | | | * va : } hrougt 
. This was an action by the creditors of” an estate charging loners 


the curator with fraud and collusion ; and praying that cer # ts of 
tain doings, which had: opasiited to their injury, might be def xeeut 


* 





| OF THE. gram OR/LOUISIANA- < 
“8 dared null and vod The defendant put in aplea te the ju ju- 
i pthe court: which being sustained, th plaintiff 
— ~« 
», for appellant, contended: ~ 
t the petition showed amaction against the» defen- 
_@arfor fraudulent c@iduct in the» eggniiiatzation . offan es- 
7, tate, bY which the plaintiffs were enjoified... x 
92, The®eourt had carson 
rs  eeon contra. ; 
1. A probate sale is a judicial proceeding, including always, 
judgment of that court, and can +. only by that 
“court.—State v. Favrot, Ist La. Rep. . 
2. A sale of a vacant estate igyordered by the judge of the 
ju of Probates, on application, by petition, for that-pur- 
»3. The court which renders a judgment, alone has juris- 
Betion of the action of nullity to set it aside.—C. P, art, 608,,. 
609, 610. © 
4. The proper time and place to object toa maint sale 
isin the court of probates, before the homologation of the 
proceedings.——Lafon’s Ex. v. Phillips et.al., 2d Martin,.N. S- 
225, 234; 12th Martin 329. 


* Porter, J., delivered the opinion of the court. 


The plaintiff Watts, in conjunction with another creditor 


M’MICKEN 
v8. 
MILLAUDON® 


of the estate of Reno, complain of the defendant; curator of ji 


the succession, of having entered into an agreement. with 
the other creditors, to ‘take notes and obligatiofis from a 
debtor of the estate ; and with having violated that, agree- 
ment, by causing execution to issue against the debtor, and 
selling certain property, of which he became the purchaser 
hrough the agencyypiAchison, the co-defendant. The peti- 
tioners state, that #iey have suffered great injury by these 
fects of the curator, and they pray that the sale made under 
“exeeution of the debtor, may be. set. aside ;~ that the. de- 









ee 






| CASES IN THE SUPREME COURT 
ict. fendant, McMicken, be ‘eompelled fo comply with his | 
“ ~~ agreement} ‘and take his share of the notes whighf were of: fit 
W/MICKEN fered to: the creditors, and finally that they haveletieh, other 
MILLAUDON. relief ‘as theif Case might require. “” ie. 4 
“A plea to-the juridictionof the court was presently 

thy sustained. The plaintiffappealed. * é 
Complaints as It appears¥to us fH€ court did-not err. The act com. %§ 
to the conduct of plained of is in relation to the @efendant’s conduct as cura. 


a curator can only 


be redressed when tor, viz.: in improvidently issuing a writ of execution from 
as curator he pre- ' ; : ; : 

sents his account. the court, under which he held his appointment, im favor of 
Particular acts of 


the _ representa- the estate he repregents. The time to.get redress for this’ pi 


tivesof estates can wil] be when as curator he presents his account. Partiew 
not be singled out 


by individual cre- Jar acts of the representatives of estates cannot be “a 

































ditors, and made Bes ‘ : 
the basis of a suit. Out by individual creditors, and made the basis of a stiif 


There can be only one to render an account, and when that 
is presented, all the acts of the curator, whether of non fea 
sance or maljfeasance, by-which the creditors are:injured, cd 
be opposed to him. This doctrine has been long established 
in this court. The reasons for it are obvious. There might 
be as many suits as there are creditors, if a contrary rule 
was admitted. Again, the act complained of cannot be 
known to be an injury until the settlement of the estate, for 
non constat, that notwithstanding the. alleged impropriety on 
the part of the representative, there may not be enough f0 
pay each creditor his claim.—See the case of Hodge’s heirs 
vs. Dunnford, 1. N. 8.126, and the authorities then cited. 
a It is, therefore, ordered, adjudged and decreed, that the J apr: 
judgment of the District Court be affirmed with costs. 
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BAUDIN vs. POLLOCK’S CURATOR. ment 

APPEAL FROM THE COURT OF PROBATES FOR THE PARISH § Such 
OF WEST FELICIANA® T 

A judgment rendered,by a Spanish,tribunal before the eession, bears in- J teste 
terest from the judicial demand. land 


Martin J, delivered the opinion of the court. cont 
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OF THE STATE OF LOUISIANA. 


¢ Court of Probates, which refuses him interest on his 

‘The suit was brought on a judgment rendered by a Spa- 
‘nish: tribunal of competent authority, rendered before the 

cession, and the appellant’s counsel has urged that interest 
F ought to have been allowed from the date of the judgment 
against the deceased. 

We are of opinion that the Court of Probates erred in 
not allowing interest from the inception of the suit or ori- 
“final judicial demand in that court, as the claim was liqui- 
dated by the Spanish tribunal; but we know no law which 
quithorizes a claim of interest before that period. 

‘It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 
reversed, and that there be judgment for the plaintiff; that he 
fo recover of the defendant the sum of eighteen thousand 
five hundred and ninety-two dollars ninety-eight cents, from 
the estate of Pollock, with interest at the rate of five per 
cent from the day of the inception of the suit, that he be 
decreed a privileged creditor of said estate, on the proceeds 
of the pirce of land situated at the mouth of bayou Tunica, 
and the costs be paid by the estate. 





RUSSELL & BARSTOW vs. CASH ET AL. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE 
JUDGE THEREOF PRESIDING. 

A person who signs a draft as executor, is liable in his private capacity, 
and if he be sued as executor and there be a prayer for general relief, judg- 
ment may be given against him individually, if it appear that his liability as 
such was sought to be established. 


This suit was brought to recover the amount of a pro- 
tested draft, which the defendant, Cash, as executor of Kirk- 
land, had made and delivered to the plaintiffs. The petition 
concluded with a prayer for judgment against the defendant 


X 








_» The plaintiff andfappellant complains of the judgment of Eutere District, 


1831. 
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A judgment ren- 
dered by a Span- 
ish tribunal before 
the cession, bears 
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judicial demand. 
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ee its in his capacity of executor-—that it might be satisfied out of 
wexn~w _ the funds of the estate, and for general relief. 
ae erat. «The plaintiff afterwards filed an amended ‘petition, in 
casn evar. which he set forth, that the defendant, Cash, executor afore. 
said, had due and legal notice of the protest and non-pay. ‘ 
ment of the draft, by which he became liable—and further, 
that the heir of Kirkland had taken possession of the estate, ¥ } 
who he prayed might also be made a party defendant, and 
cited to shew cause,why judgment should not be rendered on 
said draft against the executor, and the same judgment ren. 4 
dered against the heir in possession, as a privilege upon the & ; 
property of the succession. The general issue was pleaded 
by the heir, and, Cash excepted on the ground that at the 
time of filing the petition he was no longer executor, more 
than a year and day having expired since letters testamen- 
tary were granted, without any application for a renewal, 
The judge charged the jury, first: that the presumption of 
law was, that the executorship ceased at the end of the year 
and day, and made it incumbent on the party sueing an exe- 
tor, to shew that the letters had been renewed ; 2dly. that 
the allegations in the petition would not support an action 
against the executor, in his individual capacity; he must be 
charged with having improperly and falsely described him- 
self as executor, after his functions had ceased. To this 
charge the plaintiff excepted. ‘There was judgment for the 
defendants and the plaintiff appealed. 
Pierce, for appellant, contended : 
1. That if Cash was not liable as executor, he was in his 
individual capacity. 
Turner, for appellees. 


Porter, J., delivered the opinion of the court. 

The petitioners sue on a draft made by the defendant, 
Cash, in favour of the petitioners. It is drawn at thirty 
days’ sight, on the house of Hagan & Co., and signed “C 
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OF THE STATE OF LOUISIANA. 


(ash, executor of Moses Kirkland, deceased.” 
- was submitted to a jury, who found for the defendants. The 
plaintiffs have appealed. 
"On the trial the judge charged the jury. 
tion of law is that the executorship ceased at the end of the 
yyear and day, and made it incumbent on thé party sueing an 
executor, in order to fix the succession he represents to shew 
that his letters had been renewed. ‘That the allegations of 


@ the petition would not support an action against the execu- 
'® tor in his individual capacity, he must be charged with hav- 


ing improperly and falsely described himself as executor, 
after his functions had ceased.” The plaintiffs filed a bill of 
exceptions to these opinions. 

The first branch of the charge under the final view we 
have taken of the case, need not be noticed ; on the second, 
we remark, that the executor having no authority to bind the 
estate by drafts, or bills of exchange, or notes, the suit 
against him as representative of the estate, cannot he main- 
tained, and a fortiorz, the heir is not bound by such a con- 
tract, and it cannot be the basis of judgment against. her. 
The defendant is, however, responsible on the draft given, in 
his private capacity. The words, “executor of Moses 
Kirkland,” added to his signature, can be considered in no 
other light but as words of description, which neither add 
to, nor diminish the individual and personal responsibility of 
the party using them. The only question is, whether the 
court, under the pleadings, could give judgment against the 
defendant. The plaintiffs have been cautious to state, that 
the defendant, Cash, made the note as executor—that as 
executor he is responsible—that as executor he may be 
cited—and that the judgment be satisfied out of the estate, 
of which he is executor. It concludes, however, with a 
prayer for general relief. 

Wherever the evidence in a cause shews that the peti- 
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A person who 


signs a draft as ex. 


tioner is entitled to recover,the uniform practice of this court ecutor, is liable in 
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January 1831. 
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RUSSELL ET AL. 
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CASH ET AL. 





his private capaci- 
ty, and if he be 
sued as executor, 
and there be a 
prayer for general 
relief, judgment 
may be given a- 
— him indivi- 
ually, if it ap- 
pear that his lia- 
bility as such, was 
sought to be ‘esta- 
blished. 
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has been to give joigiliall for him, 

mistaken the. ground on which he a lowed the lability of the 
defendant. Thisis in furtherance of justice, to prevent de- 
lay, and to save Costs. There is, however, a necessary limi. 
tation to such a principle, namely, that the proceedings in the 
inferior court sho lc hav € apprised the party, that relief was. 
sought from him ¢ : 
wise he might bedeprived of a defence tothe action in the 
capacity in which it is endeavouredto make him liable. Thus 


a 










if there was nothing else in the record before us, but the 


evidence, we should doubt if this was a case for the applica. 
tion of the rule, because that evidence was ealled for by the 
pleadings, which charged him as executor, and did not ap. 
prise him that he was sought to be made responsible indivi 
dually. But we see from the proceedings below, that the 
plaintiff did attempt to establish the liabilility of the defen 
dant on the trial in his private capacity. The evidence sus. 
tains him in that attempt, and we, therefore, think that he 
should recover. The prayer for general relief authorizes 
judgment against him individually. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed; 
and it is further ordered that, as to the defendants Rucker, 
there be judgment in their favour with costs in the court of 
the first instance. And that the plaintiff do recover of the 
defendant, Cash, the sum of ‘four hundred and ninety-eight 
dollars 86 cents, with interest at six per cent, from the 23d of 
February, 1828, the date of protest, with costs in the court 
below, and with those of appeal. 


———— 


WARFIELD vs. HIS CREDITORS—KRANKLIN, APP’T 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The decree of the Supreme Court remanding a suit against a firm, one of 
whom isinsolvent, virtually cumulates the suit with the other proceedings in 
coneurso. , 


e ‘grounds than those alleged ; other. / 
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The paymentof p a i 
‘the payment to the syi@iey Of 1 ineys which he was otherwise entitled to oe ‘ s 
' On the insolvency of a partner, his syndic hasa concurrent, but no exclu- es. » 
give right to the liquidation of the affairs. .- deter we 
oe é. in, app’t. 
The facts of this cause are fully, stated m the opinion of 
yBy the court, delivered by 5 aa 
Porter, J. ae 
Previous to the filing of the bilan of the insolvent, the * 
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plvent partner, ought not to delay Eastern 

































' appellant had commenced an action against him, and ob- 
tained a sequestration of property in his possession. In that 
suit, one McCall intervened, and claimed a specific part of 
the effects seized. On appeal, his claim was disallowed, 
the amount of the appellant’s demand on the insolvent liqui- 
dated, and the cause remanded, in order that the funds of the 
estate should be distributed according to law. 

On the judgment of the Supreme Court being filedin the 
court below, the counsel for the syndic took a rule onthe ap- 
pellant, to show cause, “why the moneys in the hands of the 

‘sheriff, arising from the sale of the goods and effects seques- 
tered in the case of Franklin vs. Warfield, should not be paid 
over to said syndic, to be distributed according to law.” 

To this rule, the appellant presented an exception, viz ; that 
no disposition of the funds in the hands of the sheriff, could 
be made in any other suit but that in which the writ of 
sequestration issued. The court overruled the exception, and 
the appellant filed an answer, in which he in substance sta- 
ted: 

That he was a solvent partner in the late firm of Frank- 
lin and Warfield, and assuch, had as much right to the pos- 
session of the funds of the firm or partnership, as the syndic 
had; but that the sheriff, being in possession, as sequestrator, 
by order of court, in the suit of the respondent vs. Warfield, 

and Morgan, syndic, &c., that neither party was entitled to 

a possession of the whole, or any part thereof, until a final 
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ys > ge liquidation and partition of ¢ ds ofssaidfirm should be 
~~ made. — 
vee That the judgment of the Suntine C Court, rejecting the  sB¢ 
His 9 GREDITORS. claim of McCall, and sending back the cause, to-have such [§ ‘PP0° 
wet. 4 distribution of the funds as the law required, placed § ™att 

the parties in’ 1 me Yposition, and left them with, §. direc 

the same right J he possession of the | property, as they ken, 

were before the rendition of the judgment in the District fj det 
Court. ‘ rect! 
And finally—that since the institution of his suit against fu! 
the insolvent, the respondent had further paid debts against ff dito 
the firm, to the amount of $2,257 89, for which he prayed any 
judgment against the insolvent ; and, further, that he hada of t 
right to have the amount already decreed to him by the Su- 2 
preme Court, as well as that for which he had since become usw 
a creditor, paid to him out of the funds sequestrated : and ton 
that if the funds were not sufficient to pay the whole, that #§ t© 2 
judgment should be rendered in his favor, against the private latic 
property of the insolvent. hav 
On filing this answer, the respondent offered to go to trialy pee 
on it, if the counsel for the syndic would admit the facts star 
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therein stated. But the counsel ofthe syndic refused to do thir 

so, and the court, notwithstanding the objection of the re- ties 

spondent, proceeded to a consideration of the case, and after The 
ig hearing counsel, made the rule absolute. From this decision dek 
) the present appeal is taken. me 
} The decree of In this court the appellant has contended : pay 
the supreme court First, that the judge below erred in overruling his excep- the 

— anyone tion. Second, that he erred in not granting a continuance, ” 

virtually cumu- and placing the cause on the trial docket. And, third, ‘ 

_ phat that he erred on the merits, because the appellant, as_sol- tan 

_ ings in concurso. vont partner of the firm, had as much right to the admin- of 
istration and possession of the partnership property, as the an 

representative of the insolvent partner had. the 


1. And as to the first point, we do not think the judge er- 
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se al le Eastern District, 
red. As the suit against W: rfield necessarily abated by the Tocningiaet 
insolvency, and could only be carried on against the repre- ~~ ~~ 
sentative of the estate, it followed, that in order to make the eens 
proceedings regular, it should be cumulated with the other 1s s CeETONS: 
MN, . 
matters in concurso. Whether an ondex of court, formally 5 
directing it, had been obtained at the time’the rule was ta- 
po wee SF The payment of 
rtuall u sferred by the partnership debts 
decree of the Supreme Court remanding the cause, with di- outa 
- istry , delay the payment 
rections to distribute the funds according to law. They (°¥' a aie, pr 


could only be distributed contradictorily with the other cre- moneys which he 
A ; 8 was otherwise en- 
ditors. The representative of the insolvent partner, under titled to reeeive. 


any hypothesis, having a right to the possession of one half 






of the property. 

2. On the second point, no means have been furnished to 
us which enable us to say the court erred. The bill of excep- 
tions speaks of facts which the appellant wished the syndic 
toadmit. We can find no facts set out inthe answer in re- 
lation to the funds sequestered, to which evidence could 
have applied; and to obtain which, a continuance could have 
been granted. We have already stated the defence in sub- 
‘tance, as we understand it; and it appears to us to be no- 
thing more than an assertion of the legal rights of the par- 
ties, as they resulted from the facts already before the court. wal pple 
The additional claim, set up in the answer in consequence of syndic has a con- 

E ny eurrent,but no ex- 
debts paid by the respondent, since the rendition of the judg- clusive right to the 
ment in the Supreme Court, ought not to have delayed the — — 
paying over the money into the hands of the syndic, if he was 
the person properly entitled to it during the pendency of the 
suit. 

3. The last question in the cause is the only one of impor- 
tance: it is, whether on the insolvency of one of the members 
of a partnership, his syndic has a right to the administration 
‘and settlement of its affairs? and we think it very clear, that 
though he has a concurrent, he cannot have the exclu- 
sive management. The bankruptcy dissolves the  part- 
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Eastern Diet nership, and it would seem to to follow, that its liquidation 
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WARFIJELD 
085 
HIS CREDITORS.. 
Franklin, app’t. 





must proceed in the same manner-as if it had terminated by 
death, or by mutual consent. The representative of the 
partner, now no longer able to act for himself, has the same 
rights as the person he represents would have had ; and if 
the latter could not demand and obtain the settlement of the 
partnership c ci » the former cannot. Now it is clear, 
that the insolvent’ Warfield, could not, without a special 
agreement to that effect, have a right to exclude his co-part- 
ner from the possession of the partnership property, and the 
liquidation of its affairs, in case the firm had dissolved by mu. 
tual consent of parties, and’his bankruptcy cannot increase 
the right. The syndic, and the solvent partner,we think are 
entitled to the joint administration, until the debts are paid, 
or until the joint funds areal] applied to that purpose. It 
would, perhaps, be more convenient, if the legislature had 
provided in cases of this kind, for a single administrator, but 
it has not done so, and until it does, the legal rights of the 
partners, as they grow out of a common contract of partner- 





ship, confer on each an equal power to assist in the liquida- 


tion and settlement of the estate. 

In this case, from the evidence it appears, that partnership 
property was sequestered, of which the appellant had as much 
the control as the syndic. The order of the inferior court, 
therefore, delivering the whole amount to one of the parties, 
was erroneous. 

It is therefore ordered, adjudged,and decreed, thatthe judg- 
ment of the District Court be annulled and reversed; and 
it is further ordered, that the rule taken in this case be dis- 
charged—the appellee paying the costs of appeal. 

See 
GRIFFON vs. JACOBS ET AL. 
APPEAL FROM THE COURT OF THE PARISH AND CITY OF 





NEW-ORLEANS, 
The holder of a negociable note by blank endorsement, may maintain 
suit on it without filling up the same to himself. 
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9 OF THE STATE OF LOUISIANA: 
My 


Porter, J, delivered the opinion of the court. 
This is an action against the maker and endorser of a 
| promissory note. The general issue was first pleaded by 
both defendants, and the maker of the note afterwards ad- 
ded to his defence a special plea, thatthe consideration of 
the instrument sued on, was the return by’ the petitioner o¢ 
anegro slave which he had failed to deliver, 

The cause was submitted to a juryin the court below 
who found for the plaintiff. The defendants moved for a 
new trial, which was overruled, and the endorser has 
appealed. 

The record has been submittéd to the court for its judg- 
ment, without argument. In looking into the transcript we 
can discover no ground whatever for the appeal, except that 
the note has on it the endorsement of the plaintiff, and there 
isno evidence to shew how he became possessed of it. This 
circumstance, however, has been decided in this court, not 
to prevent a recovery when the endorsement, as in this case, 
is in blank.—7 N. S. 254. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed with cost, 


BOUQUETTE’S GUARDIAN vs. DONNET. 
APPEAL FROM THE COURT OF PROBATES FOR THE 
PARISH AND CITY OF NEW-ORLEANS. 
A suit against an executor for property sold by him contrary to law, is not 
asuit against the estate, but against himin his own right, and, therefore, 
cannot be bought in the Court of Probates. 


The defendant, testamentary executor of his deceased 
wife, having sold a slavegwhich his testatrix had bequeathed 
‘to Rouquette, was sued by the plaintiffs (heirs of the legatee) 
torecover the proceeds of the sale. The defendant plea- 
ded that the legatee, previous to her death, had _relea- 
» sed and abandoned to him, all right and title to the slave 
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Basten Binet bequeathed to her by the testatrix. .The court below gave , 


ROQUETTE’S 
GUARDIAN 
vs. 
DONNET. 


judgment for the plaintiffs, and the defendant appealed. 
Morphy, for appellant, made the following point. 


1. The Court of Probates has no jurisdiction in an action 


for damages, against. an executor, for any illegal act of his 
administration after his functions have expired.—Martin’s 
Rep. N. S. vol.3, p. 601, C. C. art. 1179. 

Dennis, for appellee. 


Perter, J., delivered the opinion of the court. 


The petition states, that by the last will and testament of 
one Cousin, deceased, a certain slave was bequeathed to the 
mother of the minors, whom the plaintiff, in this action repre- 
sents. That she is since dead, and that they are her repre. 
sentatives, with their brothers and sisters, and that the defen. 
dant, who was executor of said will, has sold the slave for 
the sum of fifteen hundred dollars. 

It further alleges, that the defendant has refused to pay to 
the petitioner, the sum due to the minors, for whom he is 
guardian, and it prays for judgment against him for the sum 
of six hundred and four dollars, the minors’ share in the leat 
cy left to their mother, with interest since the day of sale, and 
costs. ba 
The answer denies that the defendant is indebted to the 
plaintiff in manner and formas alleged} and it further avers, 
that the mother of the minors, for whose benefit this action 
is instituted, did in her life time, remit and release to the de 
fendant, all right and title in'and to the slave bequeathed to 


her by the testatrix. 


The court below gave judgment for the petitioners, and 
the defendant appealed. : 

In this court an objection has been made to the jurisdiction? 
of the Court of Probates. It is contended the action should 
have been instituted before the tribunals of ordinary jurisdic- 
tion. 
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| intiffs insist, this i Eastem District 
ye The plaintiffs insist, this isa demand for a specific legacy, “0% y 188i. 
or for the proceeds whi¢h represent it, and that the Court of Cn, 
ake ; >of ase ROQUETTE’S 
Probates could take cognizance of the case. cotatean 
n The petition charges, “that Louis Donnet, (the defen- Aa *4 
is dent) appointed in the said last will,and testament, testamen- “ 
’s tary executor of his deceased wife, was qualified as such, but 





instead of executing faithfully the said last will, he sold the 
said slave for fifteen hundred dollars.” 

It concludes by a prayer, “that the said Louis Donnet, tes- 
tamentary executor as aforesaid, be cited to.answer said pe- 






tion, and condemned to pay the petitioners the sum of six 
hundred and four dollars, with interest and costs.” 

It appears to us, this is a demand against the executor, in 4 suit against an 
his personal capacity, for the value of property sold by bim prc “Sy him 
contrary to law. In other words, for a tort or wrong done er pr = 
by him. The words testamentary executor, used in the pe- the estate, but a- 
tition, can only be understood as words pf description, and if get Ses ve how 
they were intended otherwise, they would not give the pro- be been — 
bate tribunal jurisdiction. The .judgmentprayed for could Court of Probates. 

* not be executed against the succession. The act of the exe- 
“eutor has converted the property on which that court could 
act, into a persona! demand against him for doing so, The 


estate cannot be responsible in interest and costs for the 












faults of the representative. 
We think the Probate Court had no jurisdiction of the 
case, and that the petition must be dismissed, with costs in 








both courts. 








TEETZMAN vs. CLAMAGERAN. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
Every thing which is voluntarily sacrificed for the benefit of all concern- 






ed, is considered the subject of general, not particular average. 

Masts hanging over the sidé.of a vessel fall under the head_ of general 
average; but they only do so; for the value they had at the time they were 
cut away. 
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Eastern District. A freighter of goods is not bound to contribute his proportion of the Price 


, 


TEETZMAN 
vs. 


CLAMAGERAN. 


1. which the new masts cost, he is only respomsible for his proportion of the 


value the masts had after they were broken by the storm, and at the time 
they were cut away. 

The brig Mississippi, on a voyage from Bordeaux to New. 
Orleans, encountered a gale,of wind which broke both her 
masts, and while along side, attached by the rigging, they 
were cut away to save the ship, which afterwards put into 
Bilboa to refit. On her arrival in New-Orleans, a general 
average was made up, and this suit brought by the owner to 
compel the defendant, who had shipped on board a quantity 
of goods, to contribute his proportion of the loss amounting 
to $483 18. There was judgment for the plaintiff in the 
ccurt below and the defendant appealed. 

Cannon, for appellant, cited art. 1940 C. C.—Evans et al. 
vs. Gray et al. 12th Martin’s Rep. p. 475.—Saul vs. his cre. 
ditors, 5th Martin, N. S. p. 569.—Code de Commerce, art, 
399, 403, 410, 397.—Le Noveaux Valin, pages 606, 607, 
617, 619, 620, 626.—Partidas, titre 9, loi. 4, p. 754. 

Carleton and Lockett, for appellee. 


Porter, J. delivered the opinion of the court. % 


This action is brought to compel the defendant to contri- 
bute his share of a loss sustained by a vessel, of which the 
plaintiff was owner. The defendant was a shipper of goods 
on board the brig, at the time she received the injury. She 
was compelled to enter an intermediate port, in consequence 
of the damage sustained, and was there repaired. 

The evidence shews that the brig, on her voyage from 
Bordeaux to New-Orleans, encountered a violent gale of 
wind, which broke her masts.. After they were broken 
they hung for sometime overboard, and while in that situa- 
tion, the captain cut the rigging which attached them to the 
vessel, and freed her. : 

There is some slight contradiction in the authorities, whe- 
ther under these circumstances, masts and rigging, form a 
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subject of general average. . The better, and more general 
opinion seems to be, that they do. Every thing which is 
voluntarily sacrificed for the benefit of all concerned, being 
considered the subject of general, not particular average. 
The next enquiry in this case is, what was sacrificed? 
not sound masts certainly. For Sefore they were cut away 
for the general safety, or even before a determination was 
taken to cut them away, they had been broken: by the tem- 
pest. In the situation they were, at the time the rigging 
was cut, and they were got clear of, they would have been 
the subject of particular average. Any injury they sus- 
tained, previous to the time they were sacrificed for the ge- 
neral benefit, cannot be the subject of contribution, for that 
injury was not voluntarily incurred for the btnefit ofvall. 
Compensation should be made to the amount of the loss sus- 
tained, and that amount was their value at the time they 
were separated from the vessel. One of the English writers 
(Stevens,) assigns for reason, why masts hanging over the 
ysides of a vessel are not a subject for general average, that 
* the situation in which they are placed, renders them of no 
Walue. 
and that to the extent of that value they are a matter for 


“77° . . 
Phillips says they are, or may be of some value, 


contribution. . Bouley Paty, in recognising the rule, that 
they properly fall under the head of avarie grosse, states, 
but they only do so, for the value they had at the time they 
were cut away. ‘This appears to us the good sense of the 
matter, for it is quite unjust to make the freighters contri- 
bute for the full value of masts, which were already render- 
ed scarcely of any, by an accident, or force, for which they 
were not responsible.— Bouley Paty, tit 12, sec. 2, vo. 4, 446. 
Stevens on average, p. 1, ch. 1,31, a5, Emergon, vol. 1. ch. 
12, sec. 41, p. 622. Phillips, on Ins. 333. 

The average has been settled in this case omthe ground 
that the defendant was bound to contribute his proportion 
of the price which the new masts cost in the port where the 
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Eastern District, repairs were made. This we think an error for which the ed | 
February 1831. . : : 
~~ _ judgment must be reversed. The defendant is responsible the 
er for his proportion of the value the masts had after they were ‘ 
cuAMAGeRAN. broken by the storm, and at the time they were cut away, ] 
It is, therefore, ordered, adjudged and decreed, that the i 
new masts cost, he , : Age 4 
is only responsible judgment of the District Court be reversed and annulled; ] 
for his proportion one : 
ob-the eelne the and it is further ordered, that this cause be remanded to the : 
masts had after T);.44;3, : : . Re ie . : 
il aes: taken District Court-with directions to be proceeded in according pla 
by the storm and to law. The appellees paying the costs of this appeal. voy 
at the time they PP paying PP ) 
were cast away. wa 
cena : it, t 
cou 
4 SILVA & CO vs..LAFAYE. 2 ‘ 
APPEAL PROM THE COURT OF THE FIRST DISTRICT. tha 
Where a continuance is prayed for, owing to the want of a return tothe the 
commission which issued seventeen months before, the affidavit should 
state the causes which led to the failure and the probable grounds of there a 
after obtaining the testimony sought. 
A policy of insurance is good evidence to show the fact of the vessel he fou 
ving been insured but furnishes no proof as to her value. dol 
The plaintiffs effected insurance upon their vessel chartey) By 
ed to the defendant for a voyage from New-Orleans to Sf aff 
Jago Veraguas, and from thence back to the port aquo. The to 
petition charged, that the voyage was deviated from and ™ 
the vessel lost, by which breach of contract, the plaintiffs pe 
had lost their recourse upon the Insurance Company, and the 
the defendant had become liable to pay the value of the ves, a 
sel. The claim was resisted by the defendant, on the ground, 
that the vessel was represented as sea worthy, when, in fact, th 
she was not so. That she encountered tempestuous whee- da 
ther and leaked badly, which forced the captain to put into § ta 
Grand Cayman Island, where a survey was held and the ves- M 
sel condemned. 
The deviationfrom the voyage agreed upon—the loss of th 
the vessel, and the fact of her being well found and seawor- ca 


thy at the commencement of the voyage, was fully establish- 
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ed by the testimony. © ‘There wasa verdict and judgment for 
the plaintiff, and the defendant appealed. 

Cannon tor appellant. 

Preston for appellee. 


Porter, W., delivered the opinion of the court. 

This is an action on the contract of charter party. The 
plaintiffs allege the defendant did not use the vessel for the 
voyage agreed on, and for which, with his knowledge, she 
was insured. That by the deviation, and delay attendant on 
it, the schooner was lost, and the plaintiffs deprived of all re- 
course on the Insurance Company. 

The defendant pleaded the general issue ; and further, 
that the deviation alluded to in the petition, was produceu py 
the vessel being decayed and il] found, and that her subse- 
quent loss, was owing to the same cause. 

The case wassubmitted to a jury in the court below, who 
found a verdict in favor of the plaintiffs, for fourteen hundred 
dollars, with interest. The defendant appealed. 

A continuance was prayed for in the court below, on the 
affidavit of the defendant’s agent—that from the non return 
to the commissions forwarded by him to the Grand Cayman 
and Porto Bello, he could not go safely to trial: that he ex- 
pected to prove by them the decayed state of the vessel, and 
that the affidavit was made to obtain justice and not with a 
view to improper delay. 

The petition was filed on the 10th November, 1828, and 
the answer on the 12th December of the same year, a few 
days after the commissions spoken of in the affidavit, were 
taken out, and the cause was called for trial on the 30th of 
May, 1830. 

It appears to us that after a delay of seventeen months, 
the court did not err in refusing the ‘continuance. 


Ke 
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Eastern Distriet, the testimony sought for should have been presented in the ae 
we affidavit, for the court, not the party, is to judge of the ; 
sinvA ET Ax. dilligence used. If 
_ 08. ; aa ; 2 
LAF AYE. The plaintiffs introduced’ the policy of insurance in evi. eda 
dence, and the defendant objected to it, because it did not , grat 
enteen months be- : : : > the 
fore, the affidavit sufficiently appear, the same vessel was insured*for which “ 9° 
should state the |,. we A We ‘Ba 
causes which led this suit is brought, and because the value therein given to 
ow Probate the schooner could not be evidence against him. . 
tenes off onl The plaintiffs disclaimed all intention of offering the docut’ - 
er optaining the * ° ° . 
testimony sought ment for the purpose last mentioned, but insisted it was good ror 
evidence to shew the fact of the schooner being insured; of i 
‘A policy of in- 4}: EG : ss er Sparen § 
suranceis'good ev- this opinion was the judge belew, and such is the opmnioas of St 
idence. to show this court. The description given in both instruments, viz,: 
the fact of the ves- : 3 of 
sel having been in the ‘charter party, and the policy, convinces us that the 
sured, but furnish- ; ] ho oki f act th bot! = ma 
es no proof as to Same vessel was the object of contract in both. c 
por venue. On the merits, we see no ground to differ from the conclu. by 
sion of the court and jury below. To shew that they erred, ” 
reliance has been principally placed on a discrepancy be- ; 
ane 
tween the copy of the charter party produced by the plain- : 
F tiffs, and that read in evidence by the defendants. The 
scams ay sec 
contradiction exhibited by these instruments, places the ) 
court under the necessity of deciding, whether there has 
aE "ite va 
been an interlineation in the one, or an omission in the other. 
ex 
Asthe former could not have taken place without fraud, and 
sie ex 
as the latter may have been by error, we prefer giving cre- C 
dit to the instrument introduced by the plaintiffs, more espe- 
ul 
cially, as the other evidence in the cause corroborates the . 
' i 
truth of it. i 
It is, therefore, ordered, adjudged and decreed. that the 
; ses ce 
judgment of the District Court be affirmed with costs. a 
co 
Pp 
BAUDUC’S SYNDIC vs NICHOLSON ET AL. 


‘APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
A marshal of the United States District Court, in his official capacity, is 
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ok perhaps, amenable to a statecourt, and as-such, cannot belcontrolled by Eastern Toiruary 180. 


it; but if in that capacity he wrongs a citizen of the state, he is individual- 
ly answerable, and in her courts. 

If the petition charges the defendant with having actcd under a pretend- 
ed admiralty process, a plea to the jurisdiction of the court takes the fact for 
granted, that the process was a pretended one, and the plea is no answer to 


|. the petition. 
« After the cession of the insolvent’s property had been 


accepted by the Court of the First District. on the 30th of 
July, 1830; and all proceedings against his person and pro- 


,perty stayed, a steam-boat which had been surrendered, 
was seized by Nicholson, Marshall of the United States 


District Court, at the suit of Victor David, a citizen of the 
State of Louisiana, and who had been placed on the bilan 
of the insolvent. The petition stated that this seizure was 
made under color of.a pretended admiralty process, issued 
on the 6th of August, 1830. That, in contempt of the au- 
thority of the State Court, and while the boat was,in cus- 
tody of the law, the marshall had violently taken possession 
and refused to deliver her up. 

The petition concluded witha prayer, that the boat be 
sequestered, and that Nicholson & David be condemned in 
solidum to the payment of $ 11000 damages, being the 
value of the boat—and for general Felief. —Both defendants 
excepted to the petition. Nicholson pleaded, that in the 
exercise of his official duties, under the direction of the 
Court of the United States, he was not amenable to the 
jurisdiction of this court—and Dayid declined the jurisdic- 
tion of thé eourt, because a court of the State of Louisiana 
had not the power to enquire into the regularity of the pro- 
ceedings of a court of the United States, in any matter 
which might: be pending before said court, or to restrain or 
control this respondent in the exereisé,of his discretion in 
appealing to the tribunals of the United States, for such 
remedies as they may afford him in the proseéution of his 
rights. The court a quo sustained the exceptions, on the 
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Eastern’ District, ground that David, having caused a legal judgment to be 
February 18381. ; ; : 
A executed, and Nicholson having acted under a special or- 
BAupuc’s syN- der from a competent court, could nét be deemed trespas- 
DIC v8. aii ‘ . 
NrcHoison& au sers. From this judgment, the plaintiff appealed. 
Seghers, for appellant, made the following points: 
1. When an insolvent debtor files his schedule and peti- 


tion, praying for a surrender, it is the duty of the judge to* 


9 


accept the cession of all the insolvent’s property, for the 
benefit of his creditors.—2 Moreau’s Dig. 436. 

2. From and after such cession and acceptance, all they | 
property of such insolvent debtor, mentioned in the sche. 
dule, is justly vested in his creditors, and is not liable to be 
seized, attached, taken, or levied on:—2 Moreau’s Dig. 437. 

3. From that moment, the said property is in the custody 
of the law, under the authority of the State and its courts 
wherein the suit is pending—and, therefore, any subsequent 
seizure of the said ‘property is a trespass, for which the . 
trespassers are liable in damages to the creditors. 

Slidell, for appellees. 


Porter, J. delivered the opinion of the court. 

The petition states, that on the 30th of July, 1830, Theo- | 
dore Bauduc filed his petition for a surrender of his property 
to his creditors: and that, on the same day, the surrender 
‘was accepted for their benefit, by the judge. 

That among the property so surrendered was’ the steam- 
boat Florida, and that among the creditors was one Victor 
David, a citizen of this State, residing in New-Orleans. 

That the decree of the District Court, accepting the sur- 
render, staying the proceedings, and calling a meeting, was 
published the day following in the newspapers the Courier 
de la Louisiane and [ Abeille. 

That notwithstanding these premises, and in contempt of 
the authority of the court, while the said steam-boat was in 
the custody of the law, Nicholson, Marshal of the United 
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) be States Court,” for the eastern district, under colour of a 
or- pretended admiralty process, issued on the 6th instant, from 
yas. said court, at the suit of Victor David, did seize and take 


into possession the steam-boat Florida, and though often 
requested, refuses and declines to deliver her up to the 


Eastern District 

7 1831 

ad 

BAUDUC’S 8SYN- 
vs. 


DIC 
NICHOLSON 4 AL 


oti FY petitioners. 

‘to’ * It concludes by averring that, in consequence of those 
the illegal proceedings, the creditors of the estate have suffered 
damages to the amount of eleven thousand dollars. 
he; To this petition, exceptions were separately filed by the 

le- defendants. | 

be Nicholson pleaded, “ 'That in the exercise of his official 

7. duties, under the directions of the Court of the United 

ly States, he is not amenable to the jurisdiction of this court:? 

ts and David declined the jurisdiction, “ Because a court of 

nt the State of Louisiana has ,not the power to enquire into 

he the regularity of the proceedings of a court of the, United 
States, in any matter which may be pending before said . 
court, or to restrain and controul the respondent in the 
exercise of his discretion in appealing to the tribunals of the 
United States, for such remedies as they may afford him in 
the prosecution of his rights.” 

y Several delicate and interesting questions have been ar- 


gued, which the pleadings just recited do, not present. 

The exceptions do not meet the case set out in the peti 
tion. The plaintiffs claim damages for an act done, which 
they allege to be illegal, and Nicholson answers that in the 
exercise Of his official duties, he is not amenable to the 
State Court. He‘ is not perhaps amenable to_the State 
Court, in his official capacity, as marshal, and, as such, can- 
not be controuled by it ; but if in that capacity, he wrongs a 
citizen of the State, he is individually answerable, and in 
her courts. The petition does not state the cause is pending 
in'the United States Court. 

The plea of the other defendant, David, we consider 


A marshal of the 
United States Dis- 
trict Court, in his 
official capacity, is 
not, perhaps, ame- 
nable to a state 
court,and as such, 
cannot be contro- 
led by it; but ifin 
that capacity he 
wrongs a citizen 
of the state, he is 
individually an- 
swerable, end in 
her courts. 
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Ewin tact? equally defective. He declines the jurisdiction of the dis. 


w“~ ”. trict judge, because the court of the State’of Louisiana hag 
ree ee not the power to enquire into the regularity of the proceed. 
NicHOLSON & aL ings of a court of the United States, in any matter which 

may be pending before said court. And he further states, 


that the State Court cannot control the respondent in the 
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exercise of his discretion, in appealing to the tribunals of the 


United States for such remedies as they may afford him in 
the wrosecution of his rights. 


The petition does not allege any cause to be.pending in » 


the United States Court, or that any cause had been com. 
charges Sofa, Menced there. It charges the defendant with having acted 
dant with having i . ¢ ¥ceNnT} 
baer under a pretended admiralty process; and an exception 


tended admiralty takes the fact as true. The plea is, therefore, no answer to 
process, a plea to ha : , 

the junsdiction of the petition. The question raised by the latter part of the 
a com ae exception, as it does not grow out of, nor refer to, allega- 
that the process tions made by the plaintiffs, can be viewed in no other light 
was a pretended 

one, and the plea but an abstract proposition, to which we can give no answer. 


dhe petitions aa It was observed at the bar, that there was an apparent 
contradiction in the petition charging that a pretended admi- 
ralty process had issued from the court. This may be true, 
but still it is difficult to perceive how, under any idea which 
can be gathered from such an allegation, the State Courts 
are debarred ‘frénr an enquiry into the complaint of one of 
dur citizens, Who avers injury by the proceedings If the 
process issued improperly, where the suit was not one in 
rem, an enquiry may be made, whether it was legal or not. 
If it was not one in rem, and the defendants pretended it 
was, there is less ground for presenting it ag,a bar to all in- 
vestigation—and if the whole was fictitious, and pretended, 
there is*no reason whatever, for giving it such an effect. 
Certain we are, that stich an averment is far from embra- 


cing all these matters, on which jurisdiction can be denied “ ‘ 


to the State Courts. The pleadings, on either side, are ‘not 
sufficiently clear and explicit, to enable us to pronounce 
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satisfactorily on a cause involving questions of such magni- 
tude. In remanding the case, we are desirous it should be 
understood, that we have not formed any opimion on the 


Kastern District. 
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February 1831. 
SS ae 


BAUDUC’S SYN- 


DIC v8. 


points discussed; we merely think that the exceptions on re- ™1cHoLson & AL 


cord, taken in reference to the petition, offer no bar to the 
plaintiff’s demand. 

And it is, therefore, ordered, adjudged and decreed, that 
the judgment of the District Court be avoided and reversed: 
that the exceptions filed in this cause be overruled, and the 
cause remanded for further proceedings—the appellee pay- 
ing the costs of this appeal. 


— 


KIRKLAND vs. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE ‘THIRD DISTRICT, 


THE JUDGE OF THE EIGHTH PRESIDING. 


A creditor of an insolvent who files his opposition to the homologation of 
the tableau, cannot afterwards urge any irregularities against the proceed- 
ings which might have been embraced in his first opposition. 


The facts of this cause are fully stated in the opinion of 
the court, delivered by 


Martin, J. 

Croft, an opposing creditor, is appellant of a judgment 
overrulling his motion to have the application of the syndics, 
the appellees for the homologation of the tableau of distribu- 
tion rejected, and to have all anterior proceedings, annulled, 


“and avoided, on the following grounds : 


1. There’isno order of the judge for a meeting of the cre- 
ditors to accept the cession, nor any permission prayed for, 
or obtained by the insolvent, to make the cession. 

2. The proceedings before the notary, on the application 
fora respite, were never returned into court and homologa- 
ted, so'as to authorise any further. proceedings. 

3. The cession was never accepted by the judge. 

4, The insolvent stated no loss of property which render- 
ed a cession necessary. 
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a a 5. The oath, as to the correctness of the schedule, is not in 
~~~ due form, and is substantially insufficient. The active and 
—_— the passive.debts are not stated, and it is not averred that the 
HIS CREDITORS. property has not been diverted to the injury of the creditors, 
6. The party had, the year before, made a similar appli. 

cation, and thereis no proof of any new loss. 

7. The schedule shows property to the amount of more 
than twenty thousand dollars, andthe debts do not amount 
to twelve thousand dellars. 

It appears that the applicant had, at a former term, filed 
his opposition to the homologation of the tableau, and had 
failed, and the District Court was of opinion, he could not 
now be allowed to make a new one, nor to urge the irre- 
gularity of the proceedings anterior to his former opposition, 

In this court the appellant’s counsel has further shown, as 
errors apparent on the face of the record : 

1. That there was neither citation issued, nor notice sent 
out by the notary, nor advertisements published, for a meet- 
ing on the surrender. 

2. The cession was not made to, or accepted by the judge 
for the benefit of the creditors. 

3. Creditors residing out of the parish were not cited, 

4. After the close of the proceedings on the respite, the 
cession could not be made without a new call of the credi- 
tors. 

5. The,cession was made after most of the creditors had 
departed. : 

6. The proceedings before the creditors were continued 
from day to day, without any vote of the creditors. 

Acreditororan He counsel for the syndics and appellees have contended, 


insolvent who files that a creditor, who wasa party to the proceedings of an in- 
opposition to the 


homologation of solvent against his creditors, and who filed an application, | 


the tab : ec ' 
notafterwardeurge Cannot maintain an action of nullity for any matver which 


any irregularities mioht have been embraced in his'first opposition.---Babin etal 
against the pro- 


ceedings which vs, Laine et al. 4 n. s.611;Lafon’s ex.vs Desesart, 1n.s.'71 ; 
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Mayfield vs. Comeau, 7 N.S. 180; Saul vs. his creditors, be iouiet, 


id. 433; White et al. vs. Lobre, id. 566. ign mg 

We do not think the District Court erred. The appel- sone 
lant came intocourt with an opposition which wasoverruled, us creprrons. 

_and the judgment against him was affirmed in this court.—7 might hive been 


N.S. 138 and 516. The matter passed in remjudicatem. embraced in 
first opposition. 





His appearance cured all anterior irregularities on the score 
of citation. 

It istherefore ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 





CALVERT vs. TUNSTALL. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
° OF NEW-ORLEANS. 


After a general denial, an amended answer, setting up a want of conside- 
ration to the note sued on, cannot be received. 


The defendant sued upon his promissory note, pleaded the 
general issue, and afterwards moved to file an amended an- 
swer, setting up a want of consideration. The court a quo 
overruled the motion, there was judgment for the plaintiff, 
and the defendant appealed. 

Hawes, for appellant. 





The judge erred.in refusing an amendment to the defen- 
dant’s answer. 

Hoffman, contra—prayed a confirmation of the judg- 
ment with damages for a frivolous appeal. 

Porter, J. delivered the opinion of the court. 


The defendant was sued on a promissory note, and plead- 
ed the general issue. He afterwards moved for leave to 
amend his answer, by withdrawing the denial and pleading 
want of consideration. The court refused him leave to do 
so, and judgment being given against him, he appealed. 

By the Code of Practice, the defendant may amend on 
the same condition on which this privilege is given'to the 
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Seton District. plaintiff, namely, that the substance of the demand in the 
= alls one instance, and the defence in the other is not altered, 


GO4.VaaT We think it was substantially changing the defence, to 


08. 
TunsTatL. turn the matter at issue from a question as to the execution 


Diiee.omnel of the note, into one in relation to the consideration on. 


denial, an amend- which it was given, and that the court did not err in refusing” 
ed answer setting 


up a want of con- to receive the amendment. 
sideration to the 


note sued on,can- Jt is, therefore, ordered, adjudged and decreed, that the 
not be received. a . 
judgment of the Parish Court be affirmed with costs. 





BARBARIN vs. ARMSTRONG 
APPEAL FROM THE COURT OF THE PARISH AND City 
OF NEW-ORLEANS. 

If the appellant fail to file the record, and it be bfought up by the 
clerk of. the lower court and the appellee cited, he may pray for affirmation 
of the judgment. 

Judgment was rendered against the defendant as endor- 
ser of a promissory note, from which he appealed. The re- 
cord was brought up by the clerk of the lower court and the 
appellee cited, who prayed affirmation of the judgment, with 
damages, for a frivolous appeal. This was opposed on_ the 
ground, that the record should havebeen filed by the appel- 
lant, or brought up by the appellee. 

Conrad, for appellant. 

Nixon, for appellee. 


Martin, J., delivered the opinion of the court. 


The plaintiff and appellee has prayed the affirmation of the 
judgment with damages. 

The appellant’s counsel has replied, that the walizl can- 
not be affirmed, as the record of the suit is not regularly be- 
fore us, as it was not filed by the appellant, nor brought up 
by the appellee. 

It appears, the record was brought up by the clerk of the 
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Parish Court; but the appellant's counsel desired thé’ clerk Eater Distt, a 
» of this court not to receive it, nor to €nter it on the docket. “ere j 















o . The appellee was duly cited,. and his.counsel, finding 2 »4BBamuy | 
n copy of the record in the Clerk’s Office, might well avail annstRowe. ‘ 
m gimeelf of it, and move for the affirmation of the judgment. If,the appellant 

BOE. "Code of Practice 530. We do not see any utility in -his fail to file the re- 





cord, and it be 






¢ procuring a second copy. Lex neminemeogit ad vara. ° brought up ‘ 
| The opposition made: before us by the appellant’s counsel, = a r od 
has rendered it useless for us to inquire, whether his.client pellee cited, le 4 
may pray for 
was entitled to any notice of the appellee’s intention to move mation of the 
, orthe affirmation of the judgment. ba men 
Ry It is therefore ordered, adjudged and decreed, that’ the 
udgment of the Parish Court be affirmed with costs and 


en per cent. damages for the frivolous appeal. 













TRAHAN vs. McCMANNUS ET AL. 
APPEAL FROM THE COURT OF THIRD DISTRICT, THE 






iy JUDGE OF THE SECOND PRESIDING. 
Amendments are not matters of course, and cannot be made without 
leave of the court, or consent of the party—if they be, they cannot be:no- 
ticed. 
If itappear from the pleadings or evidence, that both parties claim un- 
der the same title, neither will be permitted to attack it. 
A creditor at whose suit.the property is sold, cannot treat the conveyance 









as @ nullity. If the alienation be in traud of his rights, he ought to bring 
f an action to set it aside. ' 

» A donation, under the form of an onerous contract, is not void. 
"An affidavit for a continuance, setting forth that the party is informed and 
y. Verily believes, is insufficient if it does not contain the name of the informer. 


This was a petitory action, in which both parties set up 

' title to the land in controversy. The plaintiff set forth in 
lis petition, that he was the legal owner, by virtue of a con- 
veyance from Wesley Trahan and wife,executed on the 19th 

of June,’ 1812. That possession accompanied the sale 
which he held, until 1817, when he was interrupted. ‘That 

___ the defendants were in possession without title, against whom 
phe ies a decree iin the land, and damagés for its deten- 
Z 
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Easter” District. tion,” On the . record Appeared a supplemental petition, in 


February, 1831. 
pe sition which the plaintiff set forth, that Trahan and wife, under’ 


masse whom ‘he claimed,’ derived title from Zadock Brashears, 
whit: gat This document bore no date of filing, nor did it appear Pat, 
* in by feave of the court. 
pe, One.of the defendants (Sandiford) disclaimed title, and 
.. a M‘Mannus pleaded, first, the general issue ; second, actual "ff! 
possession for more than twelve months, by virtue of a just ” 
and legal title ; third, fraud and a want of consideration _ | 
in the conveyance from Trahan and wife to the plaintiff : 
‘fourth, title. from Gordon, in whom was vested the right of @me 
Zadock Brashears, the original grantee under the Spanish 4 
government; and,. further, in case of eviction, he prayed 
judgment for the value of his improvements. 

The plaintiff introduced, first, the act of sale, under prs 
vate signature, from Zadock Brashears to Wesley Trahan Y 
and wife, dated May 3, 1811, and recorded on the 19th of 
August following ; second, act of sale, under private’ sig. 4 
nature, from Wesley Trahan and'wife, to the plaintiff, date" * 
the 19th of June, 1812, and recorded August Ist following, 
and proved that he took possession immediately after the 
sale from Trahan and ‘wife. 

On the part of the defendant, it was Shown that the dis- 
puted premises had been sold by the sheriff, in 1817, to 
satisfy a judgment which one Davenport had obtained 
against Zadock Brashears and Wesley Trahan. That Kirk- J 
land became the purchaser, and, at a probate sale of his* 
estate, it was adjudicated to Gordon, who conveyed to the 
defendant. The court below permitted the plaintiff to 
prove, that the defendant purchased with a full- knowledge of 
the plaintiffs claim, but would not allow the defendant to 
introduce any evidence as to fraud or want of consideration, 
on the ground : first, that contracts recorded could not be 
attacked as fraudulent .exparte, and collaterally in a suit 
where the vendors, to neither of the.déeds, wi parties ;* 
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7 second, that the proper rémedy would have*been by ac- Eastern District, 


* 4 ° . ¢ : - February, 1831; 
tion of nullity against the original contracting parties. To * gym 










r this opinion of the court, the defendant excepted, and also sparc cil 

. ‘to the refusal of the judge to charge the jury + nM ANgOR AL 
t : First, that before the promulgation of the new Civil Code, * 

4 Wands transferred by act under private signature, were sub- ° 






d ject to be seized and sold under execution issued against the 
I" - ostensible vendor ; second, that parish judges had ne au- a 
t IL, ‘thority to record acts under private signature, so as taegive Pe 






‘them date and validity against third persons, unless they 
‘B _were, previously to such recording, duly acknowledged by,’ 
MBO the parties ; third, that if the jury believed that no conside-"* 
* “ration was given by Wesley Trahan and wife, for the tract » 
_ of land in contest, but should, on the contrary, believe, from 
the testimony, that it was intended by Zadock Brashears as 
4 a donation, it was a nullity, unless passed by authentic act 
and accepted in precise terms by the donees ; fourth, that” z 
it was incumbent upon the plaintiff to show, that the acts 
-» were recorded before the seizure and sale by the sheriff. 
“There was a verdict for the plaintiff, and a motion -for a 













5 






new trial, on the affidavit of the defendant, that “he had, 






been informed and believed” one of the jury had been 





guilty of acts of misconduct. Motion overruled and. the de- 





fendant appealed. 
Turner, for appellant, made the following points : 







1. There is error apparent on tht facé of the record in 
taking notice of a supplemental petition not filed, nor ad- 
mitted by leave of the court and not answered.—8 Martin, + a 

_ NLS. 510. a | 
2. The bill-of exceptions taken by defendant should have 
_beeffsustained,. and the ewidence as to fraud” and want of 








consideration received.—Starkic, vol. 1, part’2, p. 126, sec. 
* 15.—3 Starkie, part 4, p. 1300.—S8 Martig, N. S. 475.—8 
.. do. 95—2, do. 13,—8 do. 565.—Ibid’ 39&—C. C. 1915 
* 1914, 8 Martin’s Old Series, 61 to 66.—8, N. S.-126, Old 

" Code, pi306,art. 228. 
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Ese ie. 3. Motion for a new trial improperly overruled. « 
ew «= *:—s« 4. The defendant’ haying shown a possession of more 
bea dd than twelve months, under an Suthentic deed; is entitled to 

m‘mMANNuS & ax be maintained therein, as the plaintiff has shown no title i in 

law sufficient to oust him. 
Morgan, contra : 


* 1., This court cannot reject the amended petition, heeniss 


x it appears the court below was requested to receive it and 


no objection was made at the time. 
_. ‘2. The sale from Trahan and wife to theyplaintiff, although 
“an act under private signature, is good against the present 


@ defendant ; first, because it was accompanied by actual pos. “ff 


seSsion, from and after its date: second, because it appears 
to have been recorded before the sale made by the sheriff, 


and thus operated as public notice to all persons concerned, 


* and gives date to the sale-—8 Martin, N. S. 674. 
3. The defendant is not a possessor in good faith, and,. 
therefore, not entitled to the value of his improvements. * 
4, The verdict of the jury is good as a general verdict, 
_ It gives to the plaintiff only the land, without allowing him, 
for the rents and profits, and it denies to the defendant the 


claim set up for the value of his improvements. 
-. - 6 


Porter, J., delivered the opinion of the court. 
This isa petitiory, action. In the petition, the plaintiff 
states his title to be derived from Wesley Trahan and Delia‘y 


Trahan, who. sold to him on the 19thJune,1812, and he.) ! 


further statésy that he took possession at the date of the sales) 
and kept it up fo the year 1817: that at that time, he ‘was 


interrupted in’the enjoyment of the premises, and hag been, { 


so ever since : and that, at this moment, the land is in pos- » 
session of McMannus and Sandiford, the defendants. ® Res- 


titution of the property, and damages for‘its detention, are ~ 


prayed. 
Sandiford ariswered, by disclaiming title, and) - ating 


he. was the - of McMannus. 
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‘ * McMannus pleaded the general sills: poedilign of more nae ee 
ef) than twelve months by virtye of a bona fide title—frgud “iim . el 
0 ‘the conveyance under which the ‘plaintiff holds—want of Tien 
in title in the persons who made it—and, further, M ‘same AL 


\@ That the land he occupies made‘a part of a largertract, ° | 
| granted to one Zadock Brashiers : that in November, 1816, ». 
e afinal judgment wasrendered against Brashears and Wesley 
d .§, Trahan, under whom an execution issued and theepremises* ae ‘ss 

' in dispute were seized and sold, and that they were bought — oe ™ 


h by William Kirkland, whose title is now vested in the fad 
t defendant. a 
. ‘f+ The plaintiff afterwards attempted to onal his petition, * 
s and it appears that he made a motion in court to obtain per “ % * 
, ff mission to do so. ie 
bi . Noorder was taken on this motion, nor does the amended Amerdinents #9" 


B etition appear to have been ever filed with the clerk. How wade aed ae er 3 
J A’ the document which is entitled such, got into the recilill, we Ot bomade mithe 
do not know, but’ it cannot be considered as a part of the wa fore x7 
. pleadings. Amendments are not a matter of course. , the Beye cannot 3 
; leave of the court must be obtained, before they a 
; filed—and without that leave or the consent of. thé advét- 
sary, they make no part of the proceedings in the cause, and 
cannot.be noticed here. 
But the admission or rejection of this amendment, does 
not materially affect the rights of the parties. It makes@ , 
, t \" * part of the defence, that Wesley Trahiéin, who sold to the e 
A petitioner, had no right in the soil as derived fgom the United. ~ “ 
mt tates. To this it is answered, that the record establishessthe ; 
, fact, of both plaintiff and defendant claiming. under the 
. ‘same person, and that the Jatter cannot bei pérmitted to dis- 
«| © pute his own title. The correctness of this,argument, in its 
,. application to the case before us, has been resisted, on the 
ground, that#the pleadings do not shew’the parties claim 
under the same pefsons. In ouf judgment, it is fnmaterial __!f it appear 


from the pleadi 
whe ie? shew «the fact or. not, provided the-or evidence, that 
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Eastern Piegriat, Svidence pes. It certainly would have been more regulary 
6 nay afor the petitioner to set.out the different conveyances from 
TRAm@aN = the grantec of the land down td those ulider whom he held, i 

nan ES, ll & ax though we are not prepared to say it was indispensable; | 

*— But the irregularity, if it was one, was cured by the in 


both patties claim ; . A. - 
both pipes same ti- duction of evidence without any opposition being made, on 































at a By the ground of variance from the allegationg in the petition,’ JF ‘it i 
7. tack it. . We conclude, theréfore, the judge below did not err in de. ' 
¥ & * ciding that the right of Brashears, under whom both parties ‘ff’ tha 
a claim, could not be a subject of inquiry in this suit. The anc 
| ‘ facts of the plaintiff claiming under Trahan, who claims unl 
er under Brashears, and that the defendant claims under a , by 
'’ ) ee conveyance of the joint right of Trahan and Braghears, an 
a: mefely shew;that the parties reach the same'source, through 1 

a * different ehannels. ; 







The case appears to have been greatly litigated ne 
. ~. _ cotttpbelow, and no less than fourteen bills of exceptions HY has 





were taken on the trial. Our view of the case renders it 
unnecessary to express an opinion on them; for admitting) 
. thesdefendant was correct in those he took, in relation to the 
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attempts to establish that the deed to the plaintiff wasa.fl- ing 

publie act, still we think the plaintiff must recover. He da 

*claims under a deed from Tralian and wife. The defendant the 

sets up title under a sheriff's sale, subsequently made in vir aga 

3 , Ba of a judgment against Brashear’ and Trahan. The first J Yp¢; 
x fy is attacked as fraudulent: and a great deal of the difficulty, Ch 
which attended the investigation in the inferior court,,arose J yy, 

» * from an attempt to sustain that allegation. We think théy fati 
is*full and satisfactory proof on record, free from all ida . 

: cal obje i rj the act under sous seing privé, was made Nitig 

at the time it purports, and that the possession under it was oi 

such*as gaye notice to the, world. Under these circum4 *, 

stances, it would be doing worse than a vain thing to req & giv 

ae the cause; it weuld be accumulating costs unnecessarily ha 
whose suit the on the 5 saeng The creditor afewvhose suitZ og perty Bh toh 
~ oth 








Py oe 
OF THE STATE OF gi : 215 


was sold, was not authorised to treat’ that conv nce as a rere 
Prullity, and seize and sell the propérty. *If the alienation, to —~ 
the plaintiff was in fraud of his rights, he should have 7 Te 
‘ppought an action to set it aside. a « M’MANNUS & aL 
There are, however, one-or two bills of xorg whieh 
‘it is proper to notice. camer : tome Ry 
The defendant requested the judge to charge the jury, nullity. Ifythe a. 


' that if they believed the deed from Brashears to ‘Trahan ¢,.ud of his righ 
and wife, was ‘a disguiseddonation, the same was a nullity he sv tdo brin 














property is sold, 












an ac set it 
, unless passed by authentic act, and accepted in precise terms aside. 


* by the donees. ‘This charge the judge refused to make, and . 4 

anexeeption was taken to his refusal. . 
In or opinion he did not: err. The opinion called for?» #A donation 

émbraced the question, whether a donation ander the form der the forms ox aka 


onerous contract 
@f an onerous-contract, was null and void. . This eur code is not yoid 


> has not said. It does not declare that all donations shall be “ 
made by public act, and accepted in precise terms under® 
en de nullite. It says, all acts containing donations, shall ** e 
null and void, unless they pursue the form. indicated.» An 
‘ifistrument which expresses a sale for value received, con- 
tains no donation. This article of our Code is taken from 


the 931st of the Napoleon, and corresponds with it. That», 











again is verbatim a copy of fhe ordonnance of 1731. In re-" 





lation to the latter, we have the interpretation of the framer, 
Chancellor D’ Agusseau, that it did not apply to instruments 






which had the form of an onerous contract. That interpre- 
tation, though adopted at first with some hesitation in. 
reference to the Napoleon Code, has finally been received ° 
and is now the settled jurisprudence of France. The act, 
_it istrie, may be attacked if it be in fraud of-creditors; or 
‘it may be reduced, if more than the disposable portion is 

: given; but it is not void, because there is a failure to express 
‘that a donation is made. When we consider the particular ° 

y “phraseology of the enactment, ity is difficult to come to any 

ion. The prohibition does: not extend to the 
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a pit contract, bit to the rument Which is the evidence of it, 
If the ledfblatury had,intended to prohibit all donations, ex-+ 
rman 7 those by public act, it must be prestimed they would - 
M’MaNNuSs & at hae said go, and would not have limited it to acts which con-, 
tain them A benefit, disguised under the form of an onerous 4 
contracty is an indirect donation, and it is not contained in 
the, act but arises from evidence dehors it. Toullier, 
Liv... tit. 1, cap. 6, No. 474. Ibid Liv. 3, tit 2, cap."4, Nos, 
172 and 476. CEuvres’ ‘\D’ Agusseau, no, 9,361. Sirey, vo 
& 15, '42—ibid 16, 383—ibid 18, 383. " # 
. a nts a Annexed to the motion for a new trial was an affidavit of * 
ting» forth that the the defendant, that he had been informed and believed) some 
pay. is pide “SY the juryshad been guilty of acts of miscondueti> The 
"is insufficient if "3 refusal of thegudge to grant a new trial, on this allegation, is 
tees al ~ one of the errors complained of, _ We think,. however, he 
-  didmoterr. * The affidavit does*not disclose the name of the 
-@ person who gave the information, and it is indispensible it 
™ should: Such was:thelaw previous to the passage of 
Code of Practice, and nothing in that work has Sail 
The affidavit must be sufficiently specific to enable the state. 
td prosecute the affiant for perjury, if he should swear false- 
4 ly. It would be impossible to do so where the oath is, he 
* has been informed and believes, without saying who informed — 
him; for the allegation is not meee of being dispret 
ved—3 Martin. 
We think the judgment is erroneous in concluding the 
= (panty on the question of fraud; and it is silent where ‘ 
* should not béefon a matter put at issue by the pleadings; 
namely, the value of the improvements, and the rents and 
profits. 
It is, theréfore, ordered, adjudged and decreed, that the’ 
judgment of the District Court be annulled and reversed 4 
and it is further ordered and décreed, that the_petitioner do & 
recover of the defendants,the land claimed i in. the petitions, a 
reserving, however, the right of the latter, to : os fraud i in- 


> ie 









t. 


‘ 











* sige + = ao Oo = 





h 


ae 






fe 









a «& Ser & 






ie 




















a td 


OF THE STATE OF LOUISIANA. 


the sale from Trahan and wife to the petitioner, if an ae- 
- tion be instituted to annul theconveyance on that ground. 


® And itis further ordered, that the case be remanded to’ the 
‘ court below, for an inquiry into the value of the improve- ™ 


' ments put on the premises while the defendant was in good 
faith ; and that, should the court decide that good faith ter- 
minatéd before judgment, that the value of the rents and 
profits be then investigated. The appellee to pay the costs 
of this appeal. 


b | 


MORANO vs. THE MAYOR ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
‘The City Council have the power to establish markets and to provide for 
the cleanliness and salubrity of the city. 

They have an undoubted right to prevent the violation of any ordinance 
they may pass in relation to the markets. 

They have the right to confine the sale of oysters to certain designated 
stands, and’ to prevent their being sold at any other. 


By an ordinance of the City Council, of the 24th August, 
1829, the sale of oysters is restricted to certain designated 
stands within the city and fauxbourgs, and the sale of them 
elsewhere, expressly prohibited under pain of a certain pen- 
alty. 

‘, The plaintiff having violated this ordinance, by the sale of 


» oysters on property which he had leased for that purpose, 


was sued by the defendants, and judgment rendered against 
him. He brought this suit to recover damages for the al- 
leged wrongful interference of the defendants, and prayed 
they might be perpetually enjoined from disturbing him in 
the sale of wholesome oysters on the property. which he had 
“leased for that purpose. On the trial of the cause, the court 
aquo charged the jury, that the city corporation had a right 
to assign places for the sale of oysters, and to prohibit their 


, being sold elsewhere ; and, further, that the plaintiff had no 


cause of action.* 
To this charge the plaintiff took hisbill of exceptions. 
A2 
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There was a verdict and judgment for the defendants, and 
the plaintiff appealed. ~ | 

Preston, for appellant, contended : 

1, The District Judge charged the jury erroneously in say- 
ing, that the corporation of New-Orleans had a right to pre- 
vent the plaintiff from selling oysters on his private property, 

2. The corporation of New-Orleans have no powef gran- 
ted by their charter, to pass an ordinance to that effect. 
Moreau and Soule, for appellees. 


Martin, J., delivered the opinion of the court. 
The plaintiff states he rented two small pieces of ground, 

in the city of New-Orleans, as stands for the sale of whole- 

some and sound oysters, and the defendants have sued him 

in several instances, and recovered sundry sums of money 

as fines, under an ordinance of the City Council of the 14th 

August, 1829; and, by repéated suits for such fines, intend 

to harrass and distress the plaintiff, soas to deter and pre- 

vent him from continuing to gain his livelihood by selling 

oysters—that’ the ordinance is illegal and unauthorized by 
the charter. He prayed he might have judgment against the 

defendants for five hundred dollars, and that they might be 
perpetually enjoined from thus disturbing him in the sale of, 
sound and wholesome oysters. 

The defendants denied the plaintiff’s right of action, and: 
averred the Council had not exceeded its legitimate powers 
in passing the ordinance. 

There was a verdict and judgment for the defendants, and 
the plaintiff appealed. 


At the trial, the court charged the jury, at the request of 


the counsel for the defendants, that the corporation had the 
right to prevent the sale of sound oysters, by individuals, on 
their private property. To this opinion the plaintiff’s coun- 
sel took a bill of exceptions. 










The case rests entirely on the validity and legality of the A 
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trdinancc. The plaintiff’s counsel has urged that corpora- Basten, Distiet, 
tions,being mere creatures of the legislature, camnot exercise =9§.L ~~ 





any powers except those given by their charters, or subse- a ed 
quent acts of the legislature; and that, in the present case, the MAYOR “ET at. 
City Council exceeded their powers. Piscean 


Pi appears to us the District Court did not err. The City pd —> 


Couneil has the power to establish markets, and to provide and to provide for 
i i ; the cleanliness and 
re cleanliness and salubrity of the city. salubrity of thei 
establishing markets they designate certain spots.or _ ; 
places for the sale of certain articles of provision ; in doing 
so they facilitate the people in the purchase of provisions 
of first necessity, by confining the sale of them to particular 
places and hours of the day—and they facilitate the inspec- 
tion of provisions ; and by the hire of stalls they raise money 
to defray the expenses of building market-houses, and pay ( 
the salaries of officers they appoint to prevent the sale of un- 
They have an 
sound provisions—and they have an undoubted right to pre- undoubted right 


to prevent the'vio- 
vent the violation of ordinances they may pass in establish- ialen a any ordi- 


nance they may 
passin relation to 


It appears they have established several stands on the ‘ markets. 
levee for the sale of oysters, and they*farm out these stands. 

The ordinance complained of, is an auxilliary one to that 
establishing these stands. ‘The Council thought it proper to 


ing markets. 


. confine the saleof oysters in the city to these standss® 


No one would rent a stall to sell meat in the market-house, 
or any of these stands, if butcher’s meat or oysters, could 
be sold in a temporary stall near the market-house, or else- 
where, or sell oysters at any other stand. 
They have the 
The ordinance prevents the keeping of heaps of oysters right “to confine. 
elsewhere than in those stands. In this the salubrity of the ie tele of ae 


city seems to have been considered by the Council. Heaps ‘4 stands, and to 

: oe prevent their be- 

of oysters having a great tendency to putrefaction, ing sold at my 
It is therefore ordered, adjudged and decreed, that the _— 


judgment of the District Court be affirmed with costs 
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BAINES vs. HIGGINS. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, 
THE JUDGE THEREOF PRESIDING. 
A receipt of a date posterior to the contestatio lites, is no evidence of the 
existence of the facts alleged by the pleadings against either of the parties 


to the suit. 


Although no answer be put in, asupplemental petition cannot be fila 
without leave. To supply the deficiencies of a petition is to amend, and 


no amendment can take place in the pleadings without the leave of th 
or the consent of the adverse party. "| 

It is not too late after the jury are sworn, to strike from the recort 
ments irregularly filed. 

Evidence that a document had been seen among the papers of a deceased 
person, searched for and could not be found, and that some of his papers 
were lost, is not sufficient to enable the party to give parol proof of its con- 
tents. 

The Court should charge the jury not to notice a supplemental petition 
irregularly filed—otherwise, if no objection be made to the introduction of 
evidence in support of its allegations. '® 

A plaintiffs warrantor is an inadmissible witness in support of the plaintiffs 
title. 

This cause was remanded without an inquiry into the 
merits»upon cértain bills of exceptions taken by the defen- 
dant, and stated at large in the opinion of the court de- 


livered by 


Martin J. 

‘The, counsel of the defendant and appellant has called our 
attention to several bills of exceptions : 

I. At the trial of this case, it being necessary to prove the 
sale of a slave, in the year 1814, by Robinson to Walsh, a 
receipt of the consideration money, dated May 22, 1830, the 
day of the trial was offered in evidence. The introduction of 
it was opposed by the defendant ; the objection overruled 
and a bill of exceptions taken. 

2. After the jury were sworn, the defendant moved the 
court to order the striking off a supplemental petition, filed 
by the plaintiff, after the original one, without leave of the 
court or the defendant’s consent, calling Lobdell in warranty. 
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The motion was overruled and the defendant took a bill m. Distriet. 
exceptions. 
#3: The defendant objected to the introduction A 
i of the contents of a bill of sale, sous semg pr: 
on the ground that the loss of it was not s 
Gently proven. The objection was overrulled and a bill 
and § exceptions taken. 
4, The defendant’s counsel requested the court to ch 
: the j jury, that the supplemental petition, the answer theret6; 
and the evidence in support of the allegations in these doz 
sed fF cuments, should be disregarded by them. The court refused 
Pers. Ff to give the charge, and a bill of exceptions was taken. : 
" 5. The plaintiff offered as a witness against the defendant 
tion | Lobdell, called in'as a warrantor. His admission was ob: 
nof ff jected to—the objection overruled and a bill of exceptia 
taken. 
1. Robinson’s receipt being of a date posterior to the con- 
he testatio lites, or issue joined, could not be evidence of thie : 4 
existence of the facts alleged by the pleadings against« 
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je. | ther of the parties to the suit. He ought to have be “the pleadiigs 
ainst either of 
sworn and cross-examined, and the court erred, in our,¢ OPI* the Parties to the 


nion, in receiving his receipt in evidence. Be aN 
2. The supplemental petition was filed before the ans we : F 
yur | was filed ; but we do not think this circumstance authorized 
its being filed without leave. To supply. the deficiencies of ti 
he f a petition is to amend it, and we think no amendment @an 
,@ | take place in the pleadings without the leave of the court, 
he | or the consent of the adverse party. The Code of Pract de, ymendment “ae 
of § 419, authorizing the amendment of the petition, “after take place ia 
ed § issue joined,” has given rise to the idea, that the last th ' 
words have no meaning, unless there be some difference” 
he § to amendments before and amendments after issue joined 3: 
od § and if there be, the difference is either that there is no 
he # amending before, or the amendment then requires neither 
y- | leave or coritent. Hence it is urged, a8 before issue joni d 
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Retee Bie nendments ought to be granted moreeasily than after, ‘as 
Stim reise by are then attended with less trouble and delay. We 
— ‘o adopt the latter alternative and allow amend 
si without leave or consent. | 
e think the reasoning inconclusive. The Fré te tof 
is article of the code presents the issue joined as present. 
ig no obstacle to an amendment: “ Quoiqu’il y ait contes 
mfation en cause, le demandeur peut se faire autoriser par le 
juge a amender sa petition.” We think we give its full effect 
lo every word of the English text, if we take the meaning 
“of the legislature to be, to allow amendments, with leave or 
/ Consent, even after issue joined. 

We are of opinion the supplemental petition was irre- 

sularly filed without leave or consent. 

ut the motion to strike it off was held to be too lgpedes 


ray jury were sworn. We are of opinion, it was then still 


after the jury ar ‘ 
ow P strike time, because it was necessary to remove from their consi- 
rom @ record. A . 

documents irregus@eration whatever had been irregularly put on the files of 
larly filed. eee 


6 court. 
3. The loss of the bill of sale was said to have been pro- 
1 by Butler, who deposed he had seen it among the 


ers of the deceased, either before or since the vendee’s 


death—that he was the vendee’s executor, and some of the 
rs of the estate, particularly a certificate of bank stock, 
3 lost—That Dabney examined the papers of the estate, 


Every fact sworn to, may and we believe to be 
, and notwithstanding, the loss may not exist. 


biental petition As to the evidence, in support of these allegations, it does — 
pularly ‘it aad not appear to have been objected to, and the court did not 
in refusing to instruct the j jury to disregard it. 
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5, Lobdell, the plaintiff’s warrantor,was certainly inadmig~ Restoran Distriot, 
sible as a witness, in support of the plaintiff’s title. Py eos. ; 
It is, therefore, ordered, adjudged and decreed, that BAINES 
judgment of the District Court be annulled, avoided and meson 
he case rem@nded, with directions to thee’=———>==—— 
reveled, and th : . = ‘ne A the introduction 
judge not to admit Robinson’s receipt or acknowledgmenti@f evidence in sup- 
in evidence—to allow the striking off of the supplemental PA flsiogil's wer 
petition—not to admit parol evidence of the contents of the Tntor i# an inad- 
missible witness in 


bill of sale, till the loss of it be better proven, nor to receive support of the 
plaintiff's title. 









& 





the warrantor’s testimony in support of the title. The 
appellee paying costs in this court. 








FLOWER vs. HAGAN & CO.—JONES, APP’ T. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
Aco-defendant, although he reside in a different parish, must answer in? 


that where the suit is brought. 
Nothing prevents a suit being brought for the surrender of anote not 







sued on. 
The defendants, residing in different districts, were made 


parties to this suit, the object of which was to obtain the, 
cancelling of a note which the firm of W. & D. Flower h 
executed to Hagan & Co., and which Jones was attempting 
to off-sett against a judgment rendered against him at the 
suit of the Messrs. Flowers, in the parish of St. Tammany. 
The petition stated that the note came into the possession 
of Jones, long after it was due, fraudulently and without 
consideration. That Hagan & Co. were the real owners, 
and indebted to the firm of W. & D. Flower. Service of 
the petition and citation was made upon Jones, who failing 
to appear, a judgment by default was taken, which was 
afterwards made final, and from which Jones appealed. 
Pierce, for appellant, assigned for error apparent : 
~ 1. The appellant is parish judge of the parish of St. 
', Tammany—and should be so knowmto the judge, and that * 
he had there his domicil.—Article #62of the Code of - 
‘ ’ 
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ee sary eel. Practice, says that one must be sued before his own judge, 
~~ ie. before the’ judge of the place of his domicil, and this 
"een case does not come within the only exceptions now allowed, 
macy ial —C. P. art. 163, 164, 165, 166, 167. — . 
Ate. . 2. The action is not maintaimable—the suit is to have a 
“note returned, which is not sued upon. 
Hennen, contra : 
1. The appellant, although residing out of the first judicial 
district, was legally cited,and bound to answer, as his co. 
defendants resided in the first judicial district. 


2. He did not decline the jurisdiction of the court. 


Martin, J. delivered the opinion of the court. 


Jones, the appellant, assigns as error apparent on the face 
of the record: : 
1. That he is judge of the parish of St. Tammany, and 
should, as such, be known to the judge of the first district, 
and he has his domicil in said parish. He, therefore, is 
sueable there only—Code of Practice, 162—as: he does not 
come within any of the exceptions in the Code. 
* 2, The action is not maintainable, being brought for the 
surrender of a note, which is not sued on. 
A co-defendant . i 
although he reside © The appellant did not plead his commorency. If he had, 
_. at doom it.would have been of no avail, as his co-defendants were 
in tia pebent. © residents of the parish in which the suit was brought. 
Nothing prevents a suit being brought for the surrender of 
owit being bro't @ note not sued on. 
for the surrender Jt jg, therefore, ordered, adjudged and decreed, that the 
of.a note not sued 


8 judgment of the District Court be affirmed with costs. 


‘ 


’ SAME CAUSE ON A REHEARING. 


Nothing can be assigned as error of law which could have been cured by 
evidence legally given at the trial. ' 
Without a statement of facts'the Supreme Court cannot know what evi- 3 
dence was introduced, and ar bound to presume, until the contrary is @ 
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shown, that the judgment below was rendered under those circumstances, 
nd with that evidence which made it correet andglegab 

"Pleading to the merits is only one way of “giving jurisdiction to the 
court. Issue joined on any other matter, unless where the incompetency of 
the judge is absolute, will have the same effect. 







’ Porter, J., on a rehearing, delivered the opinion of the 
court. 

This case was decided last Summer just before the ad- 
journment of the court, but a rehearing has been granted on 






the application of the appellant. 
We have heard his counsel, who contends that on an obli- 
gation which is joint and several, there is no joint remedy 







where the parties live in different parishes. 

We waive the final settlement of this question, until a case 
arises which will render the examination and decision of it 
necessary. 

The present is not sucha one. On the last argument, 
the counsel for the appellee has drawn our attention to the 
manner the cause comes before us. There is no statement 
of facts, and the appellant relies alone on an error of law 
appearing on the face of the record. 

That error is, that the defendant, Jones, is sued in a dif- 
ferent parish from that in which he resides. 

It is the settled jurisprudence of this court , that nothing 
can be assigned as error of law, which could have been 
















cured by evidence legally given on the trial, and this for the 





most obvious reason.” Without a statement of facts, we 





cannot know what proof was adduced, and we are bound 





topresume, until the contrary is shewn, that the judgment 





below was rendered under those circumstances, and with 





that evidence which made it legal and correct. 
The application of this rule to the case now under consi- 
deration, shews at once the impossibility of reversing the 






judgment. 
!-. Our legislature has adopted the prineiple of the Spanish 
._ law, that a judgment by default presents a species of the 
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Jones, appellant. 






Nothing can be 
assigned as error 
of law which could 
have been cured 
by evidence legal- 
ly given at the 
trial. 


Without a state- 
ment of facts the 
supreme court can- 


not know what e- 
vidence was-intro- 
duced, and = are 
bound to presume 
until the contrary 
is shown, that the 
judgment below 
was rendered un- 
der those circum- 
stances, and with 
that evidence 
which made it cor- 
rect and legal. 
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Baste District. contestatio litis, and hence the Code of Practice requires 
February, 1831. oc ae : 
ww proof to be adduged; before the judgment can be made 
FLowEB final. * 
uacan erat. Now itis clear, proof might have been legally introduced 
9; . 2 . . 

Jones app’. in this instance, to enable the court below to give judgment 
against the defendant. Its jurisdiction over the subject mat. 
ter is not contested. The alleged defect is in relation to the 
person. The personal privilege might be waived, and,evi- 
dence of the consent to let the court decide on the matters 
arising out of the petition, might have been given. Counsel, 

hap >» indeed, have read from the Code of Practice, an article to 
way of giving ju- i , ‘ its wi aive r 
way oes Je shew, that nothing but a plea to the merits will w live a de 
court. Issne join- fect as to the jurisdiction; but that article, taken in connexion 
ed on any other. ‘ : 

matter, unless With others in the same work, shews that pleading to the 
tency of the julge merits isonly one way of the defendants consenting ty, give 
is absolute, will the court jurisdiction. Issue joined on any other matter, un- 


fect eines less where the incompetency of the judge was absolute, 
would have the same effect, and express consent would be 
stronger than either.—Code of Practice 93, 333. 

The "probability or improbability of such proof having 
been given, does not affect, in the slightest degree, the 
soundness of this conclusion. If it could have been given, 
legally{giving it is sufficient. ° 

Our former judgment, therefore, does not require to be 


changed. 





PRESTON vs. ZABRISKY. 
APPEAL FROM THE COURT OF THE CITY AND PARISH 


OF NEW-ORLEANS. 
It behooves the plaintiffin a possessory action, to show that he possessed 
ag owner, orthatas usu fructuary, he was entitled to the use, or had a 
* real right growing from such real estate or slaves. 


This suit was brought to recover the possession of two 
slaves, of which the plaintiff alleged he had been fraudulent- 





ly dispossessed by the defendant. It appeared from the evi- . 
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dence, that the defendant had sent the slaves to the- plain- a erbruary 188 ; 
tiff, and at the same time received ffm the latter three ~ yw 
others. The slaves.remained with the plaintiff about two PRESTON 
months, when they were ordered back by the defendant, to ZADRUaY. 
whomthey returned. Judgmenttof nonsuit, from which the . 
plaintiff appealed. 

Hoffman for appellant : 

Ist. The evidence estalishes clearly, that the plaintiff pos- 


sessed as owner, and that he was fraudulently dispossessed 


by the ;defendant.—Code of Practice 47, 53, 54. 


2d. No evidence of title could be offered .in this action. 

Morse, contra: 

Ist. The evidence shows that{the slaves were on trial, and 
were in possession of plaintiff, conformably to article 49 C.P. 


Martin, J., delivered the opinion of the court. 
This is a possessory action for two slaves, which the plain- 
tiff alleges were fraudulently taken from his possession. 
The general issue was pleaded; there was. judgment as in 
the case of a nonsuit; and the plaintiff appealed. 
The record shows that the slaves were sent to the plain- 
tiff by the defendant, who, a few weeks after sent orders, by 
a black boy, to them to return. home, which they did. 
The evidence does not enable us to discover for what pur- 
poses the slaves were sent to the plaintiff. During the ar- 
gument his counsel has wrged,they were sent in exchange for 
one or more others, sent by the plaintiff to the defendant ; 
while the latter’s counsel has urgedfan exchange was contem- 
plated, and the slaves reciprocally sent on trial. 
It behooves the plaintiff to have shown that he possessed seine gps _ 
the slaves as owner, or usa fructuary, that he was entitled to °°, action to 


show that he pos- 


their use;or had a real right growing from these slaves.—-C,, sessed as owner, or 

7 . that as usu fructu- 

of Prac. 47.—One year’s peaceable possession, or a posses- ary he was enti- 
4 er ms th » 

sion of less than one year and on eviction by fraud or hed gg Pye 


i —ld; 4 ing from such real 
ppomnce. ds @, * estate or slaves. 
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No possession in the plaintiff, of the nature of that required 
by the Code has been shown. His seems to have been 


a mere precarious possession. 


It lasted but a few weeks, 


The defendant would not have been guilty of fraud had he 
“ordered the slaves home, and he connot be said to have 
been so, by sending orders to them to return, by a black boy. 
He isa free colored person, and may have been deterred 
from going to the plaintiff’s house to order his slaves home, 
by the apprehension of giving rise to some altercation. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed with costs. 





THOMPSON ET AL. FOR THE USE OF DECALA vs. THE 


MISSISSIPPI MARINE AND FIRE INSURANCE 


COMPANY. 


APPEAL FROM THE COURT OF THE PARISH AND CITY 


OF NEW-ORLEANS. 


A cause will not continue without the oath of the party that due dilli- 


gence has been used. 


To support an allegation of the breach of warranty, a judicial sentence is 
not indispensable ; but to supply the want of it, other evidence must prove 
that the acts were illegal, and that forfeiture followed them, or would have 


followed them. 


The introduction into Mexico of prohibited articles produces their forfei- 
ture, but no penaltv is inflicted on the vessel which carries them. 
Illicit trade is that which is made unlawful by the laws of the country 


where it is to be carried to. 


That trade which the officers of the govern- 


ment may choose to designate as illegal to suit their own purposes, cannot 


be recognized as such by the tribunals of other countries. 


A warranty against illicit trade is forfeited only by the vessel being enga- 


ged in an illicit trade, which renders her liable to seizure. 


If the illicit 


trade be not the ground, but only the pretext, there is no breach of warranty. 
If on the vessel being seized the captain be thrown into prison, and on 
his being released makes immediate claim for her, and is threatened with 


death if he persist, he cannot be charged with negligence. 


If the difficulty of recovering the yessel be great, and the prospect of 
getting her into possession so as to pursue the voyage feeble, an abandon- 


ment may take place. 


This was a suit to recover as for a total loss, undera policy 


of insurance upon the schooner Rebecca and Eliza, on a 
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red voyage from New-Orleans to Tampico. The policy con- 
en tained the following clause : “Warranted by the assured 
ks, free from any charge, damage, or loss which may arise in 
he consequence of having been engaged in illi¢it or prohibited 
ve trade at any time whatsoever.” The defendants resisted the 
oy. claim upon the following grounds: 

ed 1. Because the captain, for whose use the~ suit was 
ne, brought, caused to be shipped on board the vessel, a variety 


of merchandise which he knew to be contraband and prohi- 
he bited by the Mexican government at Tampico. 
2. Because upon his arrival at Tampico, he sold, or at- 
tempted to sell the prohibited cargo to the Spanish royal for- 
ces, then at war with the Mexican government, which was 


TE . . 2 
ry. the true cause of the loss of the vessel—and, further, that 
~~ he did‘not labor, sue for, and travel for the recovery and pos- 


session of the vessel, as he was bound to do by the terms of 


li- the policy. 
It appeared from the testimony in the cause, that when 


pie the policy was subscribed, it was a matter of public notorie- 
= ty, that the port of Tampico was in possession of a Spa- 
nish invading force, and that a proclamation of the com- 
ei- manding general, declaring the port free for provisions (with 
the exception of flour) had been published in the gazettes of 
- New-Orleans— 


‘ot That between the departure of the vessel from New- 
Orleans, on the second of September, and her arrival at 
’ I ’ 


# Tampico on the fifteenth, the port had been retaken by the 
“ Mexicans, who hoisted Spanish colors to decoy in vessels 
on that were laden with provisions—That the Rebecca and 
th Eliza was seized by a military force, dismantled, and 
i the captain and part of the crew imprisoned—That the ves- 
=: sel and her cargo, consisting of corn and other articles of 


provision, was sold at auction without any judicial proceed- 
y ings—That the introduction into Mexico of prohibited arti- 
cles produced their forfeiture, but not that of the vessel. 
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Bestern Dae. It further appeared, that the captain upon his release from 


Oe 


prison, appled to the commander in chief for the restoration 


ee wae of his vessel, and was ordered, under the pain of death, to 
mississippima- desist from any further application. 


RINE & 


When the cause was called for trial, the defendants moved 


“for a continuance on the ground, (unsupported'by affidavit) 


that acommission had not been returned although due dilli- 
gence had been used in forwarding it to Tampico. The 
court overruled the motion, and the defendant took his bill of 
exceptions. ‘There was a verdict and judgment for the 
plaintiff, and the defendants appealed. 

Morse, for appellants, made the following points : 

1, The exception to the opinion of the judge a quo, refu- 


sing to grant a continuance should be sustained, and the 


cause remanded for a new trial. 


2. The judgment of the court a quo should be reversed, * 


and judgment rendered in favor of the appellants for the 
following reasons : 

1. It isin evidencethat the appellee has broken his’ @ove- 
nant of warranty in entering the port of Tampico with a con 
traband and prohibited cargo of provisions, for the purpose 
of illicit trade. 

2. That the seizure and detention of the vessel was the 
consequence of such illegal conduct on the part of the as 
sured, and attributable to his fault, negligence, or miscon- 
duct. 

3. That the assured did not use the necessary precaution 
in entering the port of Tampico, in attempting to cross the 
bar without a pilot, whereby the vessel was run ashore. 

4, The assured did not labour or sue for the recovery of 
the vessel as he bound himself to do, but abandoned the same 
illegally, thereby converting a partial into a total loss, by his 
own fault and negligence. This is not a case of loss of 
vessel or voyage that will authorize an abandonment. 

Preston, contra : 
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engage in unlawful trade. Hedid not even know that the 
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. There was no intention on the i Eastern District, 
] intention on the part of the captain to - 


1831. 


—— ow 


port was in possession of the Mexicans until the vessei was — & aL 
seized. To cause a forfeiture, there must be the intention missrestpPi mas 


to engage in illicit trade —2 Gallison, 210, 211.—Droit 
Maritime, art. 1884. ¢ 

2. Ifthe unlawfullness of the trade ceases before capture, 
the vessel cannot be condemned.—6 Robinson’s Reports, 
390.—2 Gallison, 215, 216.—3 Robinson, 168.—3 Mason’s 
reports p. 6. 


3. The cargo, consisting of provisions, was not contra- 


® band of war ; Ist. Because Tampico was neither blockaded 


nor besieged—on the contrary, it was possessed by three 
thousand regular troops. The speedy capitulation of the 


ee invading army; though it occurred, could not have been 
P anticipated. 2d.The provisions were not intended for the 


army exclusively, but for the inhabitants generally, whether 


natives or foreigners. 
4.. The progress of eivilization has established as a prin- 


* ciple of the law of nations, that provisions are not contra- 


band of war, unless intended for the immediate relief of an 
army or navy, or blockaded or besieged town, put to the 
greatest straits by its opposing belligerent force.— Wheaton 
on captures, 178, 179, 180.—Bynkeshook, 68, 69,'73.—82.— 
Azuni, vol. 2, 146, 150. 

This principle has been engrafted into most of the mo- 
dern treaties, and particularly into those made by the United 


States, and the United States have inv artably stipulatedy 


that the vessel should not be condemned, even if she had” 
on board contraband goods,—U. S. Laws, vol. 7, p. 656.— 
Colvin’s Dig. Ibid, 684.—Laws U. 8. vol. 6, appendix p. 18. 
—Ibid, vol. 2, p. 483, 4.—Ibid 526. 

5. It is urged in defence that the vessel was carrying pro- 
visions tg Tampico, in contravention of the municipal regu- 
lations of the country. 


The case of Smith vs. the Insur- 


RINE & FIRE 
INSUR. CO, 








Eastern Diet, 
February 1 
Prw°w 

THOMPSON & AL 

vs. 

MISSISSIPPI MaA- 
RINE & FIRE 
INSUR. CO. 
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ance Company, 6 Wheaton’s Reports, shews the legality of 
trading with a port which is only temporarily open under 
insurgent authority, although in violation of the municipal 
regulations, that had been established in the country by the 
preceding government. The principle must be the same, if 
wice versa, the municipal authority is subverted by invasion: 
In the present case, the trade was not illicit as to the exist. 
ing authority in Tampico, but was invited by the actual 
government, which, at the time, wore the aspect of consi- 
derable permanence. If the Mexican authority had existed, 
it is proved by many witnesses, that no law. subjects the 
vessel to condemnation for carrying provisions there in 
violation of municipal regulations. 

6. The vessel was not condemned by a judicial tribunal, 
but seized and disposed of by a military force. The.con- 
stitution of Mexico and her treaties, show that regular mari. | 
time courts are established for the trial of all breaches of the 
commercial regulations of that country. Without a legal 
condemnation, the assured is presumed to be innocent of a 
breach of those regulations, anc capture. and detention§ 
of his vessel unlawful. The insurers are, therefore, liable. 


6, Martin’s Report, N.S. p. 12, 14. 


Porter, J., delivered the opinion of the court. 

The plaintiff’s claims as for a total loss, under a policy of 
insurance upon the schooner Rebecca and Eliza, on a voyage 
from New-Orleans to Tampico. There is’a warranty -an- 
_nexed to the policy freeing the assurers from any loss, 
Fdamage or charge, which may arise in conscquence'of having, 


been engaged in illicit or prohibited trade, at any time f 
whatsoever. 


The defendants pleaded their exemption from respon- 
sibility. 

Because the captain, for whose use the suit is brought, 
suffered to be shipped on board the schooner a variety of 
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“merchandise, produce or provisions, which were contraband © 


and prohibited by the Mexican government. 


astern District. 
February 1831. 
ve 


Because he attempted to trade or sell the same on his T#°™PSON & 4% 


vs 


arrival at Tampico, to the royal forces then at war withthe tssissrpp1Ma- 


Mexican government. In consequence of which, the ves- 
sel was exposed to seizure and condemnation by the laws ef 
Mexico. 

And because the plaintiff did not labour, sue for, or travel, 
as he was bound to do by the terms of the policy, for the 
preservation, safeguard and recovery of the vessel. 

During the late invasion of the republic of Mexico by 
the Spaniards, the port of Tampico fell into their posses- 
sion, and the commander in chief issued a proclamation, 
declaring it free for provisions, with the exception of flour, 
which was made subject to a duty. The plaintiffs, profiting 
by this permission, loaded the schooner named in the policy, 
and despatched her for that place. Before she reached there 
the fortune of war had made it change masters. The 
Mexican forces had recaptured it. 'The Spanish flag, how- 
ever, was still left flying, and served as a decoy to vessels 
which approached the harbour with cargoes of provisions. 
Deceived by it, the captain of the Rebecca & Eliza attempt- 
ed toenter. She was immediately seized. The cargo was 
taken out and sold ; the captain and crew imprisoned, and 
the schooner herscif disposed of by auction, under the sanc- 
tion and by the direction of the Mexican authorities. 

On these facts, quite novel in this court, and not very com- 
mon any where, the present case has arisen. 
points have been made, and the cause has been carefully 
argued. We abstain froin following counsel over the whole 
of the ground traversed by them, it is not necessary to do so, 
to arrive at a correct conclusion on the rights of the parties. 
Before we can reach the merits, a bill of exceptions, which 
stands in the way, must be disposed of. 

On the 12th of December, 1830, a commission was ob- 
C2 


A number of 


RINE,& FIRE 
INSUR. Co. 
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wSlaresg 1051 tained by the defendants to take evidence in Tampico, re- 
~~ _turnable in forty days. Depositions were taken under it 
THOMPSON & AL and returned into court on the 13th of February. 
mississipPima- Qn the 17th of the same month, a rule was taken on the 
RINE & FIRE ee: aE 
mysur.co. _ plaintiffs, to- shew cause why a second commission should 
not issue. This application was supported by the affidavit 
of the president of the Insurance Company, who swore that 
the testimony of witnesses, whose names were unknown to 
him, was material in the defence. The court made the rule 
absolute, and directed the commission to be returned in six 
weeks. 

The llth of May, the cause came on for trial, and the 
defendants moved for a continuance, on the allegation (un- 
supported by affidavit) that the commission had not been re- 
turned, though due dilligence had been used in forwarding it. 
The court below refused to continue on this ground, and, in 


‘iialiliiiiiieels our judgment, did not err. The dilligence should have been 


continue without shewn by affidavit, and the oath of the party ought to have 


party that ll a afforded a reasonable prospect, through his belief of the 


—" has been fact, that the testimony sought for would hereafter be pro- 
cured, and within a reasonable time. 

No judicial proceedings took place in relation to either 
cargo or vessel. They were taken possession of by military 
force, and sold without a decree of condemnation. 

Whenever violence is used, and military authority is exer- 
cised on matters which, in all civilized countries, are the 
attributes of the civil power, a presumption is raised that 
the proceedings, even in their result, are not such as would 
have obtained the sanction of the law. The moral sense 
of mankind revolts so much at irregularities of this descrip- 
tion, that the law is generally permitted to take its course, 
where it is believed the end sought for can be attained 
through it. In this instance, however, the defendants have * 
rebutted that presumption in respect to the cargo intro- 
duced. The evidence on record satisfies us, that in a due 
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ee Eastern District, 
course of legal proceedings, the provisions found on board February 1831. 


the vessel would have been condemned as contraband. But © ~~ 
in relation to the vessel, a contrary conviction has been ™#°M?S°% @4® 
produced on our minds. There is a complete failure in the vera | 
attempt to shew that the condemnation of the vessel was a _1NSUR. co. 
legal consequence of the illicit trade inthe cargo. Not only 
do all the witnesses interrogated on this point, disclaim any 
knowledge of the laws of Mexico, sanctioning such a pro- 
ceeding:—one of them positively swears they do not au- 
thorize it. 

As the presumption of correctness which, by the comity 
of nations, attaches to a judicial decree, does not extend to 
acts of military authority, where there is neither citation, 
hearing or sentence, it behooved those who claim exemption 
under those acts, to shew, that though irregular in their 
forms, they had the same result which a judicial proceeding 
would have had, or, in other words, to establish that the acts 
of the plaintiff were in contravention of the laws of the waite 
country, where the cargo was carried to. ‘To support an allegation x. ! 
allegation of the breach of warranty, a judicial sentence, ty, a judicial sen- 
is not indispensable, but to supply the want of it, other evi- stati tae 
dence must prove that the acts were illegal, and that for- supply the want of 


it, other evidence 


feiture followed them, or would have followed them. must prove that 
‘ ae ; the acts were ,ille- 

The evidence on the record exhibits a curious, and, what gal, and the’ for- ° 
ee F 1G: - feiture followed 
to many will appear, an imperfect legislation on this matter, them, or would 


by the republic of Mexico; but we are bound to decide the wie followed 
cause on the proof submitted. That proof establishes, that 
the introduction into Mexico of prohibited articles, produces , The introduction 


into Mexico of 


their forfeiture, but that no penalty is inflicted on the vessel probibited articles 
é produces their for- 


which carries them. feiture, but no pe- 
The seizure and sale of the schooner, in this instance, by _ the intend 

the military commander of Tampico, was, therefore, in which carrie them 

violation of the law of the country, and the question is, whe- 

ther it was, an illegal arrest and restraint by a foreign 


rovernment, for which the defendants are responsible. 
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Illicit trade is 
that which is 
made unlawful by 
the laws of the 
country where it 
is to be carried to. 
That trade which 
the officers of the 
government may 
choose to desig- 
nate as illegal to 
suit their own pur- 
poses, cannot be 
recognized as such 
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Theys¢ontend they are not, because the loss of the vessel 
was a consequence of the attempt to introduce, into the port 
of Tampico, articles prohibited by the laws of Mexico ; and 
this ‘was a breach of the warranty by which it was cove. 
nanted, that the insurer should not be responsible for damage 
arising from illicit trade. 

If the vessel was concerned in illicit trade, the plaintiffs 
cannot recover, and it becomes necessary, in examining the 
truth of this allegation, to ascertain what is illicit trade ? 

We understand by it, all trade which is made unlawful by 
the laws of the country, where the object insured is bound to, 
or to be carried to. We know of no other definition, of 
which the terms are susceptible, that would be correct. 
That trade, which the officers of the government may choose 
to designate as illegal, to suit their own purposes, cannot be 
recognised as such by the tribunals of other countries. Such 
construction would afford temptations to acts of violence and 
fraud, and would be extending the meaning of the terms far 


by the tribunals of beyond the contemplation of the parties. There being no 


other countries. 


judicial condemnation in this instance, the illegality of the 
trade and the legality of the seizure and sale in consequence 
of it, must be judged of by the court on the laws produced 
to us. 

Now it has been shewn, that the laws of Mexico do not 
make it illicit for a vessel to’carry contraband goods. The 
penalty attaches alone to the merchandise introduced. No 
forfeiture is incurred by the ship. Her arrest and detention 
were, therefore, unlawful, as much so as if she had entered 
the port with goods that might be legally carried there. We 
can see no difference in the cases. 

But it was further urged that the covenant of warranty is 
a condition precedent to the right of recovery, and though 
the loss may not have been incurred by that breach, the 
plaintiffs cannot recover. 

This is true, provided there was a breach of the war- 
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el § fanty. But to what does that warranty extend ? Certainly — ary OH. 
rt tonothing else but that which formed the object of insur- | Re 
d ance. If, indeed, the plaintiff had procured insurance from blame > & aL 
°. the defendants, on both vessel and cargo, and committed a missrssrpPr Ma- 
; ‘ . : RINE & FIRE 
re breach in respect to either, these might be grounds for ap- i wsur¥co: 
plying the principle invoked on the argument, because it - 
fs made a part of the contract that no illicit trade should be car- 
le ried on in relation to either. But the plaintiffs only cove- 
nanted against losses arising from his engaging in illicit a 
y trade with the vessel. Under the proof adduced to us, we 
0, have shéwn she was not in the commission of an unlawful 
of act. the plaintiffs took on themselves the risk of the car- 
t. go, or if they insured it with another office, the defendants 
e have no concern with the illegality or legality of introducing 
Ye it into the country it was carried to. The stipulation in 
h the warranty extends only to the subject matter of the insur- 
d ance, which was the schooner; and if she could lawfully 
ir carry the cargo, there was no breach of the warranty in her 
0 doing so, no matter what became of it. 
e This matter is susceptible of further developement, and 
e as the case is of the first impression, we are desirous of ex- 
d pressing our views on it so fully, that we cannot be misunder- 
stood. ‘The words of the warranty are, “free from any da- 
,t mage or loss which may arise in consequence of having been 
- engaged in illicit or prohibited trade.” If reason alone 
x was resorted to for the interpretation of this clause, it might, 
_ perhaps, conclude, that whether there was illicit trade or 
j not was immaterial, provided no loss was incurred by it, 
and that the insurer ought not to be permitted to protect 
himself against the responsibility of the other risks in the poli- 
cy which occasioned damage, by alleging a non compliance ; 
with matters that had no agency in producing this damage. 
: If the thing was res integra, it might, perhaps, be thought, and 


justly thought, that as the words of the instrument made the 
insured warrant the insurer against any/oss from illicit trade, 
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WBiirway ie it was sufficient for the former to shew that no loss had 

el been incurred by it. But whether reason would sanction 
ree & 4© this conclusion or not, it is certain authority gives a much 
MISSISSIPPI MA- more extended effect to this clause in a policy of insuraneg, 


ie cto. It holds promises of warranty as conditions precedent ‘to 
the right of recovery, and hence it becomes immaterial what 
produces the loss, provided the condition is not complied 
with. The books abound with examples of this kind. They 
are so numerous it is unnecessary to cite them. 

When engagements of this description exercise such an 
extensive influence on the rights of the insured and insurer, 
frequently too by a sacrifice of the equity of the case, it is 
important not to extend them to acts out of the contempla-’ 
tion and intention of the parties to the contract. We have 
already seen the vessel was not lost, by being engaged in il- 
licit trade : her seizure and sale were acts of violenoe of 
which that was the pretext. (The defendants are,’ therefore, 
responsible, unless they can establish a breach of warranty, 
unconnected with the loss; or in other words, a non com- 
pliance with some condition which the plaintiff should have 
performed. They contend they do so, by shewing the 
plaintiff carried on an_ illicit trade in provisions to Mexico. 


But it appears to us, they might.as well select any other act 


of the petitioners lives, and make it a failure of a condition 
precedent on which the right of recovery depended. If, 
indeed, that trade in provisions, furnished ground for the 
legal condemnation of the vessel, there would be a breach of 


A warranty a- the warranty. For we understand the clause in the policy 


inst illicit trade sales 
B*forfeited only by to mean, that the assured shall do no act of illicit trade that 


the vessel being ,,- . e 1, 
engaged in an illi will expose his vessel to be legally condemned.—2d Cranch 
cit Pe pm Rep. 232, 234. So long as he avoids acts of this descrip- 
renders her liable . : : s —_ 

to seizure. Ifthe tion, the insurers have nothing to do with his illegal con- 


pt 5 i 
--egainc oat = duct in other matters. They are totally foreign to the con- 


ly the pretext, ° j j 
there is no breach, tract; are neither expressed by its letter, nor embraced by 


of warranty. its spirit. 
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ie We, therefore, think the plaintiffs are, entitled to recover, etrwany tae! 
but before we conclude, there is another point made by the pr) 
‘defendants,* which it is né@cessary to examine. They con- Teompeny AL 
: iid, that the abandonment was made too soon, and that the MISSISSIPPI MA- 


tiffs did not travel, labor, and sue for the recovery of the pe ie oe = 


property, as they were bound to do. 
~The last objection is easily disposed of. The captain was bang piles the 
‘arrested and thrown into prisonyon the vessel being seized ; captain be thrown 


into prison,and on 


» as soon as he was liberated, he applied to the commander his being released 
makes immediate 


in chief to have the vessel restored. He was ordered to.de- claim for her, and 
ist from the application, and threatened to be shot if he did Rett heteeet, 
not. Under these circumstances, with the experience the peeewit negli 
‘@aptain already had of the violence and tyranical conduet of gence. 
» the authorities at Tampico, we think he was justified in ma- 
king no further efforts to obtain possession of his schooner. 
We would doubt much, if the members of the company,’ 


under similar.circumstances, would have urged their solici- 


& 


tations any: further. 
The objection as to the time of abandonment, is not, in our 
judgment, more solid. It is shewn the vessel was stripped 
of her rigging and dismantled, and rendered incapable of be- 
ing navigated back, unless the articles taken from her had 
been restored. It is also in evidence, that she was since 
scld by the person who seized her. 
An abandonment is a right given to the insured, to turn 
that into a total loss which would not otherwise be so. 
What circumstances, short of a total loss, will authorize it, 
has been a source of a diversity of opinion. Much depends 
on the degree of injury actually sustained, and upon the situ- 
ation in which the ship is placed by the peril. If it isone of _If the difficulty 
: : : of recovering the 
danger—if the difficulty of recovering her be great, and the vessel be great anid 
_ prospect of getting her into possession, so as to pursue the pga 
voyage feeble, the authorities fully sanction the right to Possession so as to 


pursue the voyage 


abandon. Such, we think, was the situation of the schooner feeble, an aban- 
donment may take 


protected by this policy. We cannot distinguish the case place. 
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ee Revit before us from a vay modern one, in whiehi it was held 
—A~ _ Plaintiffs were entitled’ ‘to recover.—Seé-4 Mayle and: § 
THOMPSON § AL wyn 576. See also Bei ke on Ins. 362, 2 Burrowes: 
. MISSRABIREL © A- 3 Cranch 357, 4 Cranch 45, 2 Mason, case of Pee 
insur. co.  Merehants Ins. Co., Phillips on Ins. 390 to. 393—3> 
” Com. 265. ~ 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Parish Court be affirmed with costs, uA 


: KEMP vs. KEMP ET AL. 
APPEAL FROM THE COURT OF THE EIGHTH DISTRICT 
THE JUDGE OF THE SECOND PRESIDING. 5 
“It does not follow that because the title is canfirmed in the name of a 
third person, that the right, title, and interest to tlie land covered by it may 
not be in the person under whom it is claimed. 

Where a party resorts to his action of warranty before a decision of &y¥ 
court of justice is made against him, he assumes and takes upon himself the 
burthen of proving that the land belongs to another. ne. 

On a partition of the succession of Janathan Kemp,a * 
claim to 1280 acres of land, appraised at $2400.in the 
inventory of the succession, was adjudicated to his widow # 
at its appraised value. _ This claim had been @ntered in the 9% 
office of the land commissioners, as two.claims ; one in the! By 
name of the deceased, and the other in the name of his son, . 
Caleb Kemp. After the partition, two certificates issued, 
for 640 acres each—one in fayour of the heirs of the de- | 
ceased, and the other in the namé of Caleb Kemp. ‘The + 
issueing of the last mentioned certificate, it was contended 
by the plaintiff amounted to an eviction, and authorized: 
recourse in warranty against the co-heirs. It was admitted, 
that the 1280 acres of land was inventoried as the property 
of the deceased, and that Caleb Kemp was-then of age and 
signed the inventory. The judge charged the jury, that the § 
certificate, granted by the lind commissioners to Caleb” 
Kemp, for the claim preferred on his name by his father , 


. 
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ignedthe inventory, and 
ba Kemp's cession. 


i jeourt. 
t t of d 


xed a succession. 


suc ther fell to the plain- 
f land of 640 acres each ; the title ® 


: i ha. nt then a by the govélmiment 
%, a 


Imywand One of them has 
est ntatives Ofthe estate, the 
) A vety. a Kemp. 


ut Robes iréCourse in war- 


. ‘ 
: It not fol- 
i¢ partition. . A rtd low. t because 


r ts . the’ title is con- 
of a aes ‘ q t firmed in the 
D t be-mame,,of a third 

3 person, that the 


_” rightjtitle and in- 
tere | the land 
@Y covered by it may 


ig succession was "°t be in the per- 
; son under whom 


4 ition of warranty, it fs claimed. 
4 e oe ’ Where a party 
a a a court OF jt eis made against him, resorts to his ac- 


® D2 4 A 
+ 





Eastern District, hé assumes @ ; 


the: land belo 


4 ap claims w, is 
e I, would not think of asse 
" presumption aga ej 


games and takes ing cl ity. 
upon hims e parenes from 


burthen of ’ 
ving that thé” Nad ce before Usy-the prest 
belongs to another — 


anation, shewing ‘tHlex 

sion, or that it was produced, by? ; 
is a clear case of eviction b 
willsupply the:plage"of’ a jade 
This.is our judgment on the. 


supposition R buyer isi 1 
before he is judg 
that, by. the 2538 si oft the - 
questionable, whether 


case here, the —— can 
determination. 





diregted to draw for 
ue ork, with an assu- 


Ther other for thirteen hundred and 

g tvelve, and a half cents, made pay- 

r of Wm, P. “Ford and €o,, at sixty days 
pr Stestéd for hon payment. It 


were. drawn; , ither Atkins or 
he ads” elaplaine and 
pills. When the bill was 


: the lgcvezal issue ; nd: further, 
olde of the bill, and required 

e trial. Pet Plaintiff neither pro- 
fat he had taken it up. ‘There 
‘the pia for the amount 


Eastern District, 
March 1831. 
PY 
DANILLS 
vs. 
BURNHAM. 





Eastern , District, 
March 1831. 


aa a 
DANIELS 
v8. 
BURNHAM. 


_ ted him to pure 


d he. npn at Buétios / 


se and hip toa” ercfitile ‘e 


r a 
a 


ie jn the former place, of hich t ie. sig at ember,’ : 


five hundred quintals jen iked beef, ss 

ter, directed theppla nti 8 raw on 
Delaplaine and Go ) one 
The plaintiff “tae 4. a oti tion: 
beef, and drew the bi ® 

one thousaitd dollars, yw. 

three hundred and ist i ‘ile 

cents, was refused 4 poo sands 

cover the, amount, ee, 


appears that the, bill- va 
the time of protest, had”6n it’ ¢ 


Ford and Co. I]t is’ preve 
rections to ae 
dant, nor the, firntt of whi 
the hands o e.drawees 


draw bills 5 exehth ge 


To-the ] tition fi 
defendant, th eya 2 
ges, . ee = e defeng 
general denial! " erm 
the holder cf “4s ‘il 
duce it on the trial , ‘* 
This he failed to do, off to he 


_ and, the question: is, whether unde i 


tled to recover., The'judge chai 
they(fisregardéth howevs nett 
He moved for: 
ean)time, altered | 
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. Eastern Distrie 
e verdict. * From that judgment the defen a 


——— from the pla ,for DANIELS 
mot 


»and, in justice uity roald — 


. was insigted, on argument, that defendanflivas® 
Jon thefpill' drawn on Delaplaine and Co., and that thej 
a of that’ bill mig ght yet sué him. That the recovery in 
saction could not & a par to the claim of the 


aa Re 


bg 
js positio yit'is : certainly a good defence ; but 
fis snot. » The vfetidan a notifiable to the holders of the 
oy | : hotlging to do with him, nor hé with them. 
le; to which tliére afe few, exceptions, that 


ponsible on a bill of exchange, but those 
Ma: s and whoge names are on it. This rule 
w ls drawn; iby. agents as ers, and 
His off atid particular cases) they 

, he isnot bound. So rigid 

tk 1 thatif the factor or: 

d of his principal, takes a draft in 

aie sold, he is st re- 


aeted.for,, and had turned to their 

yer case | it was held, that .a bill, 

pot om vi ‘of @ firm, gave no right of action 

¢ firm, though the’ draft was made for their bene- 

uunids raised hhad been applied to their use. And 

a still tnore analogous case to that before the 

w hpany had drawn bills im 

* his i ¢e halj'them discounted, 
= jin to Which the fi ‘was first submitted, held the 


> r-%.. * ‘ 
: coe | ® 
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Eastern! District, company responsible, because the%bills had bee 
— . discounted’ as their pills, and f6r their be 


paniers _ peal, this judgment Wwas' reversed the appellatetrib F 
witiath Ans. seria the cireumstance of the ful j 
disca@gnting the bills, was entirely a mat 
any and their agents, with which the disco j 
yoncern. ‘The elementary treatiés which Ete the: 


re trine just stated, except cases particular? Yy ll 
—. but do not state what kind*of oasewa ald dpresent these ey \ . pe 


ing debts cont tet bs pr § 
in his agent’s*name, and where this & nie to ste Pe ' ue! 
taking the bill. But no €xception. at alf apg roe ach : 
before the court, is to be found in the ree) 
cision w seem! : 
examined, 1s that of Fern tiene Heri 
_ Rot me the: principle wa have jus 


"them so, and they had! not Tit 
Bayley, in his treatise on ‘ills, 
siders that the case, establig ; , “that 
imposed on the agent, the prin@ipal “ 
guarantee; at least such guarantee will be ent con: 

Eto support a subsequent profilise, by Pk n¢ cipal 

pay the bill note.” Sotheicaseris erstood by Ahem 
son, a late writer on bills of exchangeS#wWho h benef ra 4 
the profession, by an excellent andleairried treatise*on then * 
This case was three times before the Court of Ki 4a a's - “ 
and the judges were at first ‘divided onit. In the tticoald 
before us, there is no evidence” the bill. was, n ated ain 
the name of the defendant, or for his use; Hinngeiee iF r : 
not to it. Noris it stated, the bill was drawn. ont his’adeo 
No proof is _?., that thé apent ever gave to. the paye 
the guarantee of the person to v hose ust the funds me | 
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aac on Bills, Ei d, 182}, p. ‘Kent’s Com, Eastern ; District, 


‘om, Bills, 244, 270 to 273—Bayley on Bills, 
“ TA ibid 1T7—2 Campy308-4h5 


se was presented. It was urged 


ne plaintiff had ob Winds by ‘negotiating the bill, he. 


af ‘ as direc w, and @onsequently had no claim on 
, i § “the defen n il 
be arty to revert to his oxiginab contraet, under-circumstances 
a uch, aa cage befgre us presents, without aecountl 
fs: surrendering up, the*security he may hav@a 
led in,the,commercial law. The ot 


eit hasebeengheld, that if the note 


“fio productive, nor prove to be w 
at hada ight to! presume it wouldt het 
nu ity, resort atonce to his original C 

thas been decided, that if the draft or 
inte, acon cannot be had on the, 


strumént; or giving some-acc 


t, until heMtook that bill up. The right of a. 


arma 1831 


DANIELS 
vs. 


_ ' 


* 


ed. But inethese,cases,“where the Actin feet ’ 


A has been acted onthe party sued had either 

2 sown obligation, or#was a party to the bill oxnote, 

by entgrsemen or otherwise! — And the controuling reason 
these decisions, appears to be, that if the,instrument; was 

Ps ae the ‘defendant might hereafier be sued on it, 
fs ad thus twice «ésponsible for the same ‘debt.— 
ff pPhompson on 7 Bills, 199-2 Chitty on Billé, 199, 126—Bayley 


on : 248. to 254-6, Term Rep. 52—4, Espinasse, 59.— 


03, P craehg 311 «€ 
»And gueh appears to be the only true reason on which 
‘siith'a conclusion can rest. For wheré the defendant has 
 upiven What i#*@f no'value ; or where, as in the case before 
© usp e has given nothing, but merely induced the plaintiff to 
4 “ ineur diability on -his aécount,; why should that which is 
‘s valueless i in itself, and whieh « ean never affect him, prove an 








Bue Diotrict, obstacle ‘*. recovery, of 9 dob, whichy 
—~ conscience, he should ra “It w 
arog 


e 





_ ari that the plaintiff had. gx¢ 
Saas. of the bill, and was seeking ate time,’ 
from the defendant. This though the eine! Me 
stances of the case cast. c¢ | ieee it: but ag nie 
ting it to be so, the plaintiff 
the defendant’s account, to the 


want of the money now sued for ca 
Whyethe plaintiff cannot tal uj up’ the 
siderations, the legal responsibility of of: 
roms his having .entered*into a contra 
foken, and from his having receiyed pFopiti 4 Bois 
fas not paid. ery Produced ee 


. i} state 

D8 Y the 
defendant’s use. a oa  F ’ | oft 
This opinion renders it rineces: Pusat BE the 


error injthe judgment belows for ied it ve 
The jury havé found for the plaintiff, n ac thal 
the money due on the merchandise pur 1 
defendant, but alsowtwenty percent. ¢ >¢'on ‘the bi 
interest thereon for three years, ot six 
; has not taken up the bill, he cannotasse 

tt. His right to recovery here, depends on, his 
agreement, considering the bill of exchang® asia nullity 
By that/agreement there was $ 1333 12 42 cents, . dy | , 
the time this suit was commenced. 

It is therefore ordered, adjudged and decreed, that eel 
judgment of the District Court b 


° 4 * 
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4 df nd it is* further ord tea and adjudged, that the plaintiff do Basten” cm Digit 
Ae re soyer ‘of the defendant, the sum of thirteen hundred and = CA 


i ty.three dollars twelve cents, with costs in the court oe 


| a: those of appeal to be paid by the plaintiff and surnnam. 
1. ; s : RILS vs. QUESTI. 

sy varreaL FROM THE COURT OF THE FOURTH - a 

* | THE JUDGE THEREOF PRESIDING. i‘ oo a ' 


¥, g ‘Lettérs of administration make full proof of the party’s capacity antil 
en. “they be revoked. They must have their effect, and the regularity of the .. 
; proceedings on which they issued, cannot be examined collaterally. ~ 
yi © Whatever right one mayhave against his co-heirs, he.can “4 avail himself 
| it to avoid paying for property bought at a sale o t he este 
+ This suit was brought by the admmistpator of f Pranche- = 
_ bois’ estate, andto his right of action, the defendant filed the 
‘4 ollowing éxceptions : 4st, that all the heirs (of whom the 
j ‘Mefendant was one) being present and represented in the 
, state, an administrator could not be appointed : 2d, that all .. 
Om the propertyof the succession having been legally disposed 
.@ of, there was no object upon which to administer: 3d, that 
ne the appointment of plaintiff as administrator, if ever made 
(but which was*expressly denied) issued irregularly and ex 
f° ah and further, he pleaded a former suit and judgment for 
Miwthe saméi@ause of action. The plaintiff producéd his let- 
TS of administration, and the defendant offered proof of 
@@ the allegations set forth in his exceptions; but the court re- 
6 fused to reeeive the evidence, on the ground that it could 
Me not look beyond the letters of administration, and inquire 
1 _ginto the legality of the plaintiff’s appointment. To this 
fae opinion of the court, the defendant excepted. ‘There was 
(jidgment for the plaintiff, and the defendant appealed. 
~ Morse,for appellant. Eustis, for appellee. it 


Martin, J., delivered the opinion of the court. 


The plaintiff, administrator of Vranchebois. claimed the 
| Dips 
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mthe defendant, ab the 


al Bret. price of. several slaves, purchased 
sale of the property of the deceased. 

































_—" The defendant denied the plaintiff being axiflinisth tor, 

QUESTO. all the heirs are present, and represented inthe statejfind the», ra , 
defendant is one of them ; that the whole propertyda ad been Mf cont 
administered at the period the pretended admaijfiistration ‘f Prov 
was granted. He pleaded a former suit and judgment for | \ ot 
the same cause of action. sel 

es ese exceptions being overuled, the defendant answered, + defet 

. fat therc could not be any recovery against him, as the heirs. bind 1 

were not parties to the suit, and because he, as one of the Vat th 

heirs, ‘instituted a suit against the others, in the Court'of the’ 

Probates, for his share of the estate, &e. ; phic 

wy There was ‘Fadgment for the plaintiff, and the defendan stift’s 

bis appealed, * BPexec 

Lzitendt tried: The exceptions were overruled on the pMintiff producing ie 

ministration make his letters of administration, and the court below refused: Hs a” 

surtiee Sepa ity, leave to the defendant to introduce evidence in support 0 five. 

They are ae his allegations, being of opinion, that the letters of adminis: fy’. - 

their effect, and tration made full proof of the plaintifl’s,capacity as admi- Fe. 

the regularity of »suit 

the proceedings on nistrator, and till they were rev oked, they must have their. 8 80 
which they issued 

cannot be examin- effect, and the regularity of the proceedings on which they T 

edcollaterally. — igsued, could not be examined collaterally in the present FF agel 

suit. In this,opinion we concur. dha 

Whatever right Whatever right the defendant may. have-0 estate,? 4 . 

oa mar hove against his co-heirs, he cannot avai Hiraself of it to sibl 

le “ of it — avoid paying for the property he bought at the sale of the ion 

Wid paying for octet’. There may be debts of the deceased to pay, and en 

eget ought ‘ie estate must be liquidated before any heir may claim any app 

wis part of it. eo! 

It is, therefore, ordered, adjudged and decreed, that the hu 


judgment of the District Court be affirmed with costs. 
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AILS vs. BOWMAN: 
FROM THE COURT OF .THE THIRD DISTRICT, 






ile HE JUDGE OF THE SECOND PRESIDING. 
receive from B a slave at a stipulated price, to be paid for out of the 
eeds of the sale of the slave of A, delivered to Boat the same time, it is 
zi . es ofjexchange, although the title be passed in théjform of a sale. 
‘ad Proof of aslave having ran away once does not constitute a habit of 






on 


< resin awa 
for % g y: 


The plaintiff constituted one Nettles his agent, to sell or 
exchange a-slave, who made a verbal contract with the 
_ defendant, by, which the latter received the plaintiff’s slave, 


4 


‘ } and undertook to sell.him to the best advantage. Nettles, + 
‘ ‘at the same time, received from the defendant, a slave at 
Ol, 


the’ price of $600, which was delivered to the plaintiff, and 
: : Which was to be paid for out of the pr®eeeds of the plain- 
mp) itift’s slave. On the 18th of February, 1829, the defendant 
Pexecuted to the plaintiff a bill of sale for the slave, which was 
8 & received without any objection. The plaintiff’s slave was 
: ‘subsequently sold by the defendant for $640, twenty- 
‘ five of which were paid over to the plaintiff. The slave 
eceived from the defépdant, having ran away and died, this 
"Ti Suit was Brough diye damages, which were laid at 
| $800, the alleged valdé of the slave delivered to Nettles. 
Tlie points raised by the plaintiff were: Ist, that the 





ent exceeded his authority—he was limited to sell or ex- 
er: 2d, the defendant had no authority 
lave: 3d, the plaintiff is not respon- 








“the defendant, and the measure of 
ue ‘of plaintiff’s slave. There was a 
verdict end judgment for the defendant, and the plaintiff 
appealed. 

B. = Turner and Johnson, for appellant. 

e » Andrews, for appellee. 





F 
Martin, J., delivered the opinion of the court. 
The plaintiff alleges he authorized Nettles to sell or ex- 

change a slave of his—that Nettlesamade a verbal contract 
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Biss, with the defendant, by Misch the lagen agreat ies sallithes | ‘ 


slave for the plaintiff, and account to him for the pri '. 
at the same time, delivered to the defendant, an th 

for the-price of six hundred dollars, to be paid out Pont 
proceeds of the slaye to be sold by the defendant, who das’ be ¥ 
not execute amy bill of sale for the slave dtliveredt Nettles, ‘ ou 
nor received any himself for the slave of the,plaintiff*— [twa 
That the defendant represented the slave, he delivered to f The 
Nettles, as a valuable one, while in fact, he was quite worth. ‘Ff Fars 
less, and given to the habit of running awaye—That the, 
plaintiff received the latter slave without any bill of salé. 4 a 
therefore, and he soon after ran away, was frost bitten ang 1¢ 
died, although the plaintiff, after he arrested him, was at 
great expense to ha¥é him cured.—That the defendasit had. 8” out 
executed a bill of sale to Nettles for the slave, which he *. bwh 
latter had no authority to receive, and which the plaintiff 4 
never accepted.—That the defendant has sold thé*plaintiff’s _ | 
slave, whereby he has been damaged, &c. 7 ah 

The allegations of the petition were denied, except the ,| sf 
execution of the bill of sale by the defendant. 

There was a verdict and jndgmenfiig h@defendant, and TA. 
the plaintiff appealed. . ge 

At the trial the defendant’s counsel asked Nettles, whether. < 
he was not authorized by the plaintiff, to receive the bill of sla 
sale for the slave delivered by him to thg * sel 
was objected to, as not susceptible of bélmgles 1), Bven by ‘ th 
oral evidence. The objection was oVérna ay d the/plajn. 4 to 

















sla 
* 


. oft 







tiff’s counsel took his bill of exceptions, the 
The plaintiff proved his property in the sive he had de- lan 
livered to Nettles. 
Nettles deposed he delivered the plaintiff’s slave to the ev 
defendant, and soon after, delivered to the plaintiff the slave tle 
he had reeeived from the defendant. He took the slav€ of lat 





the plaintiff, at the latter’s request, to be sold or exchanged. re 
The defendant sold him for six hundred dollars, to be paid 
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proceeds of the sale of the plaintiff’s.. The de- 
idiso to oblige the-plaintiff, who was a friend of his; 
had told the witness that the slavevha@ ran away, 
at wabld have made no difference as to the 
yt ae 9 said his slave was a fine one, and 
he oa ‘thigeplaintiff—but did not state his having ran- 
plainti was at fifst satisfied with the slave. 

f ichogsn ‘paid the witness, twenty or twenty-five. dol- 
7 ers for the: s between the sale*of the plaintiff’s slave 
sixthundred Mars. The*Withess, credited the plaintiff 
gherefore, and fformed him of it, is handing him the defen- 
be billof sale. Tbe plaintiff had previously requested 









1. 
ilies 
























" j out ‘Boking any objection, and’ "nade some observations, 
\B Awhich tite witness does not recollect. 
"lk ® Another witness proved the defendant had mentioned his 
slaveirunningaway near the, Homochita. 

Evideriée oF the slave’s running away from the plaintiff, 

» of his beitl frést bitten, ‘sickening, and dying, was given. 
re The apelin’ slave sold for six hundred and forty 
ollars? “ 


ofthe appellant’s counsel has urged that Nettles exceeded 
i8 authority, as*he was directed towsell or exchange the 
rslave, but did neitherthat the appellee had no authority to 
¢ sell that ye—that the “appellant was not answerable for 
mF the wool jlaye—the appellant was, at all events, entitled 
ef to judgment, fort een ‘dollars, the difference between forty, 
the excess of tl price of his slave and the twenty-five dol- 
lars received by Nettles. 

Itappears to-us the jury did not err. There is written 
evidence in the plaintiff’s petition, that he authorized Net- 
tles to sell or exchange his slave. The contract which the 
| latter made with the defendant, was one of exchange, foryhe 









‘ 








received one slave for the other. Nettles did not engage ‘ 
that his principal should actually pay any money, in any 
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witness to procure the’bilkof sale and receive it, with-_ 


If A receives 
from B, a slave at 
a stipulated price, 
to be paid for out 
of the proceeds of 
the sale of the 
slave of A, deliv- 
ered to B at the 
same time, it isa 
contract of ex- 
change, although 
the title be passed 
in the form of a 
gale. 
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Eastern. | trict. event whatexer—thére was, thérefore, no sale of t dae 
~~ = lees’s slave, who stipulated for nd’ price to be paid Fee 
@ ame had the appellant slave been s6ld for less igh +e a 
nowmAN. __pellee would have had noclaim. * 
The appellee. received the appellant's es Sushis, 
undertook, on a certain event, to pay some bééth It is true, 
the transaction was finally cofftiuded in the form@f a,sale, . ‘s 


but this was only a modeyof it apassing the ti 
We think the jury may, well h have allo 
retained by the appellant, “for” the costgof the two oil of 


sale. a a) | “ Pa 
, As to the bill of exceptions. yWhatwas the answer or df h 
wideeiato the question ebjééted fo, does not appear crt 

bill of exceptions, or in the statement of facts, We must 
therefore, believe, that no testimoney was giyen ero ol 
that it was deemed immaterial. »Jn what w “however, 
the answer may have been, it does not appger t hat it, =f ‘ 


* have had so much weight, as to justify us in, re ating t 

na ¥ 
Proof of aslave ‘There is only evidence of lave listing’ ran away Ori¢e ef 

having ran away while in appellee’s ones and*this does ngs constitute ayy 


once does not con- 
stitute a habit of habit of running away. * aes 


ips omy It is, therefore, ordered, adjudged. and decreed, that the ¢ ‘ 


judgment of the District Court be affirmed, gwith gosts. 8% 
a * 
“we me 
GREEN vs. TURNER: 
APPEAL FROM THE COURT OF*THE EIGHTH DIsTRI@R, 


THE JUDGE THEREOF PRESIDING. 
Where the case turns entirely upon a question of fact, the Supreme Court 
will not disturb the verdict of the jury. 


ae 
Martin, J., delivered the%pinion of the court. 
The plaintiff seeks remuneration for personal services. 
The general issue was pleaded. There was a verdict and 
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March 1831. 


* sy forthe plaintiff, andthe ¢ fen ide after an unstc-- Eastern ‘District. 
Pe ' 


at to oBtain"a , appealed. ; 
urngientirely uestio ‘ No, 
r of pi appears to have, been , and’ nothing nite 
; ‘FE Mis 'to disturb the verdict” and juderifént. 
‘44° It is, théréfore, ordered,*adjudgéd and decreed, that the 
judgment of the District Court be affirmed with costs. 
erent 
gs SMETH vs. WILSON. 
FROM ‘THE COURT@OF @HE THIRD DISTRICT, 
THE JUDGE THEREOF PRESIDING. 
@laims against an executor for the payment of the testators debts, are ex 
7 ‘A elusively cognizable before the Court of Probates, where the succession is 
gtd 
) The plaintiff was a partner of the defendant’s testator, in 
acm ion-and siaves, situate in the parish.of West Baton 
R rherein'ithe deceased was domiciliated, ‘and where 
his site was opened. The defendant, a resident of 
the State of Mississippi, was appointed his executor, and, in 
concurrence with the plaintiff, caused. the partnership pro- 
perty to be sold, under,an order of the Court of Probates. 
The petition set fourth, that the proceeds of the sale were 
not sufficient to pay the plaintiff’s claim. That the defen- 
. a had administered upon, and received the whole of the 
| ator’s estate, in the State of Mississippi—was largely 
‘indebted tlieréto, and had property belonging to the succes- 
sion, wit han the farisdiction of the court, against which, and 
thé property of the defendant, a writ of attachment was 
prayed and sued out. The defendant’excepted to the juris- 
diction of the court, which plea was sustained, and the 
plaintiff appealed. 
Lobddell, for appellant : ™ 
1. The exception of defendant was wrongfully sustained 
in dismissing the cause for want of jurisdiction.—C. P. art. 


" 
; an 
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g ve 
GREEN 
ps. 
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Where the case 
turns entirely up- 
on a question of 
fact, the supreme 
court will not dis- 
turb the verdict of 
the jury. 
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Boney Tice 122, 128, 1494, 09, 969.—Singit ie 1* 
nr Ree Mati’, N.S q ¥ 
ee se » CONT e ‘ ins 


“tf 
against a succession administered by an executor.—C, 


art. 924, 983. —M‘Donough vs. Johnson’ exor., 2 Martin,® 


4 
witson. «The District Court has ho jurisdiction of a syit fort mon +] 


‘SI 
N. 8. 287.—Miles vs. Ford, Ibid, 439.—Tabor vs. Joxuige” Dis 
3 et al. 3 Martin, N. 8. 674.—Poy y vs. Vesser, 8 Martin” .’ 
| N. 8. 595. ° “| 
# Mathews, J., delivered the opinion of fPicourt® - ¥ : 
This is a suit instituted by attachmenf*against thélexecu- API 


tor of a succession, which was pened in East Baton Rouge.: 

The will of the testator was there probated, andietters testa, fT 
mentary granted by the proper authority. The*plaintiff had 
been in a partnership with the deceaSed in a tract,of langggpd = 
some slaves, and concurred with the executor iff having.the al 
who. this property disposed of at probate sale. “Henow # 9° fac 





es alleges, that the procedes ofthat sale are not sufficient to pay oo 
the debts of the succession, and that it owes him five thou- . int 
sand dollars, &c. oF 

The defendant, in answer to the petition, excepted to the 
the jurisdiction of the! District Cotr—this exception was oe 
sustained, and the plaintiff appealed} es 

- The suit does not appear to be personally against the rg 
~ Claims against Pat ‘ alt 
an executor for fendant, but as executor, to obtain judgment decreeing the | 
= ee estate of his testator to be responsible for the claim of the "a 
Rd saaene wively plaintiff; for no divestava is alleged. “The proceeding 


the Court of Pro- considered in this point of view was coram non judice, and 
bates where the . 1 Eee Cel th 
succession is open- the defendant's exception properly sustained.—See Code of 
™ Practice, ari. 924, no. 13 and 983.—According to these 
articles, it is evident that this suit is exclusively cognizable th 
before the Court of Probates, where the succession was | 
opened. But a difficulty occurs, opposed to proceding in 


the ordinary and legal way, in consequence of the executor 
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+e," 
he, . ‘ a Oe H . Eastern. District, 
Tesiding out of the jurisdiction of the State. It is, how- Bastesa. Muaict, 


ever, not for us to remedy this inconvenience. Perhapsthe py 
'® defendant might be destituted of his office, (as provided for SMITH 


vs. 


, in relation to tutor) and administration, granted to another = wiuson. 
“fit person, with the willannexed.—Of this, however, we 


give no opinion. 


It is, therefore, ordered, &c. that the judgment of the 


District Court be affirmed with costs. 


SMITH vs. WILSON. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, 
THE JUDGE THEREOF RRESIDING. 


The Court of Probates has exclusive jurisdiction to decide on claims for 


_money which are brought against successions administered by testamentary 


executors. 


The parties, the cause of action, the pleadings, and the 
facts of this cause, are the same with the preceding one, 
except that the former suit commenced by attachment, and, - 
in this, the defendant was held to bail; and that in this, the ex- 
ception pendentes lites, was added to the defendant’s plea to 
the jurisdiction. The court below sustained the exception 
and the plaintiff appealed. 
Pierce, for appellant. Downs, for appellee. 


Martin, J., delivered the opinion of the court. 


The defendant sued for a debt of his testator, pleaded to 
the jurisdiction of the court, and averred he was suable in 
the Court of Probates only. His plea was sustained, and 
the plaintiff appealed. , The Court of 


His counsel has referre . asin Probates has ex- 
d us to the Code of Practice, 122, chpaive jusiedietien 


126, 144, 334, 983, 925. We have vainly sought there, any ¢ to decide on claims 
for money which 
thing in support of his case. The last article quoted, ex are brought against 


successions admin- 
pressly recognises the exclusive jurisdiction of Courts. of istered by testa- 


Probates, to decide on claims for money, which are brought ™°™rY executors 


F2 
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WILSON. 
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against successions administered by testamentary executors, 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 


JOHNSON vs. BELL. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 


THE JUDGE OF THE THIRD PRESIDING. 
A promise to pay out of the proceeds of the next crop, is “a time given 
for the discharge of an engagement, and not a condition on which the ful- 
fillmen tof the obligation depends, 


The facts are fully stated in the opinion of the court, 
delivered by 


Porter, J. ‘ 

The plaintiff, by his petition, alleges that the deceased: 
brother of the defendant, owed him a sum of money, which 
the defendant unconditionally promised to pay. # 4 

The answer puts at issue this allegation. 

The evidence shews, that the account of the plaintiff was 
put in the hands of an agent for collection. This agent 
matle application to the original debtor, who informed him 
he would pay the debt, though he was under the impression 
there was some mistake about it. After his death, he ap- 
plied to the defendant, who promised to pay the plaintiff out 
of the proceeds of the next crop. Failing to do so, the 
agent called on the defendant again, who then stated, that he 
had been compelled to pay more money for his brother than 
he anticipated: that his crop had fallen short, and that he 
could not pay. He turther stated, that his brother was 
never fully satisfied of the correctness of the debt, and that 
he, the defendant, would pay it at his leisure. 

The court below gave judgment in favour of the plaintiff. 
From which judgment the defendant appealed. 

We think it should be confirmed here. There was no 
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condition annexed to the promise, as is contended. The Eastern District, 
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defendant promised to pay out of the proceeds of the next Gri 
the trop. This was atime given for the discharge of the.en- JOHNSON 
A i ' vs. 
‘gagement, and not a condition on which the fulfillment of the BELL. 
sa od . . . ; 
«obligation depended. LEvenif it were considered such, there 
es ie did A promise to pay 
eis no evidence, the crop did not produce enough to pay the out of the. pro- 
é. ie ao alle , ceeeds of the next 
re amount for which Judgment is given below. sh, is 2tine t- 
It is ordered, adjudged and decreed, that the judgment of wate of th dis- 
ee \ : ; ¢ of the en- 
wl the District Court be affirmed with costs. gagement, and not 
ful. a condition on 
which the fulfill- 
CT ment of the obli- 
rt, gation depends. 
ADAMS vs. DUPUY. 
APPEAL FROM THE COURT OF THE FOURTH. DISTRICT, 
} THE JUDGE THEREOF PRESIDING. . 
ed A continuance was properly refused, where the party was wanting in the 
ch exercise of legal dilligence. 
. _ When the appeal is taken for delay, damages can only be awarded to the 
party in interest. 
In May 1829, the plaintiff obtained an injunction and 
as m. Mere : 
; prayed that the sheriff, and plaintiff in execution, who re- 
n ea ; ; ; 
sided in another parish, might be cited to answer the peti- 
n ; ; ie 
tion. Service was made upon the sheriff, who put in an 
n ie as 
answer, but no steps were taken to bring the original plaintiff 
, into court. 
The cause was called up for trial at April term, 1830 
I } , 
‘ when the plaintiff moved for a continuance, on the ground 
I] . . . . . 
‘ that the plaintiff, in execution, had not been cited, and that 
1 J. the sheriff had no right to put the cause at issue. The court 
refused to continue, and no evidence being offered by the 
plaintiff, the injunction was dissolved, and the plaintiff 
: appealed. 
Morse, for appellant. Morgan, for appellee. 





Porter, J., delivered the opinion of the court. 
The defendant, who is sheriff of the parish of Iberville, 
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was about:carrying into effect an execution, which had been 
placed in his hands, against the plaintiff. He was stopped 
by an injunction obtained by the latter, who prayed that 
the plaintiff, in execution, living in another parish, and the 
defendant, should be cited, to answer the petition. 

The injunction was obtained in May, 1829, and a copy 
with citation, was immediately served on the defendant, but 
no steps appear to have been taken, to bring the original 
plaintiff into court. 

At the April term, in the year 1830, the cause came on 
for trial, on an answer filed by the dofendant, when the plain- 
tiff moved for a continuance, on the ground that the plaintiff, 
in execution, had not been cited, and that the sheriff had no 
right to put the cause at issue. The court rejected the ap- 
plication, and the plaintiff offering no evidence to sustain the 
allegation in his petition, the injunction was dissolved. From 
this judgment he has appealed. 

The judge was clearly correct, in refusing the continuance | 
on the ground laid. The plaintiff was totally wanting in 
the exercise of legal dilligence. Ht was his duty, in the 
space of eleven months, to havé the co-defendant, who 
lived in a neighbouring parish, cited. If obstacles were 
thrown in his way by the neglect or refusal of the officers of 
the court, to do their duty, application should have been 
made at the previous term, to quicken them in the discharge 
of it. 

On the merits, there is no ground to doubt the correctness 
of the judgment below; and we cannot resist the impres- 
sion, that the appeal was taken, as the appellee contends it 
was, for delay. 

And we should accede to his prayer for damages, but that 
in the situation he is before the court, no damages has been 
sustained by him. He is not a party in interest. The per- 
son injured is the plaintiff in the execution, who was never 
cited. 
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i jon Eastern District 
We confine ourselves, therefore, to a simple confirmation ‘March 1881 


of the judgment below, and it is ordered, adjudged and de- 
creed, that it be affirmed with costs, 





_ IRION 0s. LOVE ET AL. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 
THE JUDGE OF THE THIRD PRESIDING. 
In cases of conflicting testimoney, the Supreme Court will place great 
reliance upon the conclusion of the court of the first instance. 


This case turned entirely upon the testimony, which is 
fully stated in the opinion of the court delivered by 


Porter, J. 

This action is brought to recover from the defendants, the 
damages sustained by the plaintiff, in consequence of their 
having engaged to boil his crop of cane in the year 1829, and 
discharge the duties of sugar makers, on his plantation, that 
season. 

The court below gave judgment against the defendants, for 
the sum of one thousand nine hundred and twenty dollars: 
they appealed. 

There is only one question of law arising in the case. It 


relates to the correctness of the opinion of the court, in ad-_ 


mitting a witness to be sworn for the defendants, who was 
objected to as incompetent, on the score of interest. The 
opinion we have formed onthe merits, renders it unneces- 
sary for us to say, whether the court erred. 

The testimony on record, proves very fully, the plaintiff’s 
case against the defendant, James Love, who gave his perso- 
nal superintendance at the sugar house of the plaintiff. A 
large quantity of cane is shewn to have been lost, either 
through his ignorance or inattention. The correctness of 
the judgment, in relation to him, has not, indeed, been 
much questioned ; but it is contended, there is no evidence 
which establishes, that William Love is at all responsible 
for the performance of his brother’s contract. 
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sass Tapeeteel There is evidence to that effect, although it is contradic- 


































aPr~w ted, by proof introduced on the part of the defendant. ny; 
IRION Newman swears, that a short time before the rolling of plo 

vs. - 
Jas. LovE & au. the cane commenced, William Love came to the house of gue 


the plaintiff, early in the morning, and observed to him, § ®¥ 
“that he should be able, with the assistance of his brother, jud 


James Love, ‘to’ make his sugar as agiced. That if his me 
brother was not*filly capable of making good sugar, he § "2 
would attend to it himself, and Jet his brother James attend der 
to the boiling of Captain Hall’s.” ign 

The witness further states, that the plaintiff afterwards knc 


called on Wm. Love, to come and make the sugar, as his the 
brother did not make it well, and that William Love decli- ” 
ned, in consequence of his engagement with Hall. ‘tim 

Another witness, whose name as written on the record, we. trit 
cannot well ascertain, but which we understand to be Shike- ‘om 
nont, swears that William Love told him, he had agreedto J &™' 
make the plaintiff’s sugar at five hundred dollars, or furnish ff, °° 
as good a sugar maker as himself. | "por 

On the part of the defendant, Hall, the witness whose a 


testimony was objected to, on the ground of interest, swore, 
that he told William Love, in February 1829, that if he ju 
*would return and make his sugar, he would guarantee to his 
brother, five hundred dollars for making a crop in the 
neighborhood : that he sent to the plaintiff, who came and 
made a verbal agreement toemploy James Love. There AP 
was no mention of William Love being responsible for the 


undertaking of his brother ; and he was to have nothing to . 
P ; Le and 

do with the making of the sdgar at the plaintiff’s. ea 
In corroboration of this witness, a written instrument, in age 
the following words, and bearing the signature of the plain- age 
ttff, was introduced: “Be it known, that I have employed | 
James Love, as sugar maker, from this time until the first of not 
January next, for which services, I promise to pay him five pli 


hundred dollars. Oct. 1, 1829.” 















OF THE STATE OF LOUISIANA. 


It is difficult, if not impossible, to reconcile this testimo- Eastern _ Distriet, 
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ny, not even if we understand that James Love'was em- Bo. 
of ployed on his brother’s recommendation, and that the latter wt Z 
of guaranteed his capacity and fidelity. We presume, how- 448. rove g at. 
n, fever, the court below so understood it, when it rendered 
r, | judgment against both. This view of the case is strength- 
Lis ened by the reflection,.that James Love was a stranger, and 
he that it is extremely improbable, any man of ordinary pru- 
id dence, would engage another, of whose qualifications he was 
ignorant, for so important a trust, without assurances of his 
ds knowledge and integrity ; or a guarantee which supplied 
ms the place of a recommendation that could be depended on, P 
" This court has been in the habit, in cases of conflicting tes- tictinn ean 
:timony,to place considerable reliance on the conclusion of the ce ound 4 
vé tribunal of the first instance, believing that the nearer the pacer el. oe Be 
e. [| cause is tried tothe parties, the greater isthe probability of the court of the first 
to § truth being ascertained. We can see no reason to take this ase 
p case out of the rule. There is not,by any means, sucha pre- 
ponderence in the proof, .as would authorize us to reverse 
- the judgment; and, we apprehend, justice has been done. 
, It is, therefore, ordered, adjudged and decreed, that the 
he § Judgment of the District Court be affirmed with costs, 
1s dite 
he 
wd LACOSTE vs. DE ARMAS 
- APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 
he THE JUDGE OF THE THIRD PRESIDING. 
to A party in interest may convey his legal title in anote to a third person, 
and by such conveyance, give that person a right to sue in his own name... % ee 
In such a case, the defendant may offer every defence to the suit, by the. 
In agent, which he could present against the action of the principal. Th 
n- agent can only be considered as the nominal plaintiff. 
d Suit by the indorsee, against the maker of a promissory 
of note, who pleaded a want of consideration, and that the 
=m plaintiff had no interest in the note. 






In support of the defence, interrogations were put to the 
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Mariam District plaintiff, who answered: that he was not the real owner of 
 A~, the note, but that it belonged to the trustees of the college 
oe of "Bardstown, for whose interest, and by whose orders the © 

DE ARMAS. suit was instituted. There was judgment for the plaintiff, 

and the defendant appealed. 

Cuvillier, for appellant, made the following points: 

I. An action can only be brought by one having a real 
and actual interest, which he pursues, but as soon as that 
interest arise, he may bring his action.—C. P. art. 19. 

2. An action is the right given to every person to claim 
judicially what is due or belongs to him.—C. P. art. Ist. 


Burke, for appellee. 


Porter, J., delivered the opinion of the court. 

This is an action by the endorsee of a promissory note ' 
against the maker. The defence is, that the note was given 
without consideration, and that the plaintiff is the agent of 
the payee. The court below gave judgment against. the 
defendant, and he appealed. 

There are two bills of exceptions on record, to the opi- | 
nion of the court, refusing the defendant the right to make 
this defence, but as he was finally permitted to do so by a 
supplemental answer, and the cause comes up on its merits, 
we find_it unnecessary to. notice the opinions of the court to 
which these exceptions were taken. 

The answer of the plaintiff to the interrogatories, admits 
that he is only agent for the payee, or rather for those per- 
sons for whose use the note was given to the payee ; and it 
is contended on thé authority of the 15th article of the Code 

7% Sof Practice, that the action cannot be maintained in the 
Porm in which it is brought. 

That article is in these words: “ An action can only be 
brought by one, having a real and actual interest which he 
pursues, but as soon as that interest arise he may bring his 
action.” 
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which prevents the party in interest, from conveying his Je 


Title to a third person, and by oN giving that 


_person a right to sue in his owmMame. No consequence 
results from it affecting the right of the defendant, for he 
can offer every defence to the suit of the agent he could 

* present against the action of the principal. "Phe agent can 

only be considered as. the nominal plaintiff, 

On the merits. The ppoof fails to sustain the allegation 
of a want of, consideration ; and it is, therefere, ordered, 
adjudged, and decreed, that the judgment of the District 


2 


Court be affirmed with costs. 


* Re A aR 





FLUCKER vs. LACY. 


L FROM THE COURT OF PROBATES FOR THE 
PARISH OF STs. HELENA. 


A party who bought his own property ata sale ona fi fa, and gave a 
twelve months’ bond, has thus far executed the judgment as to debar him- 


self from an action of nullity. 

The plaintiff’s property er to satisfy a judgment, 
‘which the defendant had obtamed against him, and at the 
sale, the plaintiff became the purchaser. He afterwards 
“brought an action of nullity to set aside the judgment. The 


It appears to us, that there is nothing in the enactment Eastern District. 
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A party in in- 
terest may convey 
his legal title in a 
noté to a third per- 
son, and by such 
conveyance give 
that person a right 
to sue in his own 
name. In such a 
case, the defen- 
dant may offer ev- 
ery defence to the 
suit, by the agent, 
which he could 
present against the 
action of the prin- 
cipal. The agent 
can only be con- 
sidered asthe no- 
minal plamtiff. 


court « quo, dismissed the @étion, and the plaintiff appealed 


Ripley, for appellant. 
McCaleb, for appellee. 


Porter, J., delivered the opinion of t 
This is an action of nullity. Various grounds are set 
inthe petition. The judge of probates thought the acti 
could not be maintained, bé@ause the plaintiff had purcha- 
sed his own property, which was seized and exposedito sale, 
under an execution issuing in virtue of the judgment render- 
ed against him. 

F2 
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oem Diets The 612 article of the Code of Practice, provides that the ba 
é A nullity of a judgment may be demanded at any time, unles§. cu 
—— the defendant were - in the parish, and suffered the rec 
' ‘Bacy. judgment to be executed, without opposing the same. 
. In the instance before us, it makesa part of the allegations for 
in the petition, that the plaintiff purchased at the sale made 
under the execution, issuing on the judgment now sought to. * op 
be annulled, the property seized, and gave his bond at § cu 
twelve months, for the price. .@ ing 


A party who ‘This was not only failing to oppose the exeeution of thes 
bought his own y wc PP 
property at a sale Judgment, but it was aiding to give it effect ; and we donot 
ona fi fa,and gave think the judge below erred in deciding that the plaintiff 


a twelve months’ 


bond, has thus far egyld not maintain his action. 
executed the judg- 


ment as to deliver It is, therefore, ordered, adjudged and decreed, thatthe 
- i 
P. 





himself fi ; 3 P 
no a a judgment of the,Court of; Probates be affirmed wi 
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STATE vs. PITOT. sel 

A stranger litigant in our courts, cannot have the benefit of their oro t tiv 

cess and at the same time refuse obedience to their orders. So a‘ curator, is ¢ 

who has gone abroad, cannot obtain the aid of the court of probates for | 
the delivery of the papers of the’ state, whilé he refuses to comply with 

an order to account. of 


On the refusal of the judge of probates to deliver to Jack f °Pr 
»son’s curator, the notes arising from the sale of certain slaves ~ on 





* belonging to the succession, the'latter applied for a manda- - 
mus nisi; imapswer to which, and as grounds for his refu- ' 

» sal, the judge alleged : to: 

v1. That thé™@trator had been ordered to render an ac- re 

tio 






pint of his administration, and had failed todo'so: | 
2. That he resided out of the state: and ob 
3d. That he had been charged by a mortgagee creditor, y 
with misméafiaging the affairs of the succession. - 
: ? ry 





Porter, J., delivered the opinion of Fa 
A mandamus is applied for, to compel the judge of pro- § me 
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2 bates, to direct the Register of Wills to deliver over to the “astern District, . 
; §§ curator of the estate, the notes and obligations which were @ J —_ 


received for the sale of the propgrty belonging to it. 
To the rule requiring this to be done, or to shew cause 
for the refusal, the judge has assigned sevéefal reasons. 
A mortgagee creditor of the succession, toa large amount, 
* opposed the delivery in the court below ; alleging, that the 
curator resided out of the state—that he was mismanag- 
ing the affairs of the estate; and that he had been ordered 
ee .. an account, and had failed todo so. The non resi- 
ce, and the#failure to obey the order, are admitted ; but 


Whe curator excuses his disobedience, by averring that he 









— % 


cession were delivered to him. 

By the 1] 49°article of the Louisiana Code, sections three 
and four, the curator of a vacant succession, and of absent 
heirs, may be dismissed from his office, if he absents him- 
self for a time from the state, without leaving a representa- 
or tive, and thes sustains an injury thereby ; or if he 
: is ordered to produce his account book, and he fails to do so. 
| The 115}jaticle ef the same work, and the 1019 article 
of the Code OF racti 
" ,probates, to direc "a suit to be instituted to procure the re- 
moval, when any fact comes to their knowledge which aug 











thorizes it. 

The most regular course here, probably, would have een, 
to order such a proceeding to be institutedy’and pending the 
controversy, to permit no change to be made in the situa- 
tion of the affairs of the estate. It would be defeating 
object of the law, which authorizes aremoval for danger 
real or apprehended, to place it in the power of the cura- 
tor, while the action was going on, to inflict —_— inju- 


ry on the succeggign. ‘ 
But that co as not been adopted. The court has 


merely refused to put the curator in possession of the credits 


e 





_ could not render an account until the credits due to the suc- 
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astern District i iusti 
ee ee of the estate, and the judge justifi es the refusal, on the 1012 I 
—wA~A~ © article of the Code of Praetice, which declares, that if the 
2 “Sal curator refuses to render an account to those who have a J 
) right to demand it, he may be imprisoned—his property " 
may be distrainé@; or his compliance may be enforced, by as t 
any other means which the law affords. gep 
A stranger liti- — Notwithstanding the want of proceedings to remove the and 
gant in our courts, ee tick ; 
7 have the curator, we are of opinion the court, below did not err, e. 

. benefit of their 
ieee, oa we ee So long as he acted in contempt.of its order, and by his ‘ . 
same time refuse cele. en: ae abe 
= te Bae residente in another state, placed it out of the, power o r 
orders. So a cu- judge to enforce hi e, b rdinary proceedi 
SS a s decre , by the ordinary pro edi ) pre 
gone abroad, can- we think he was authorized to refuse the curator the aid o} wif 
not obtain the aid | ag - ' : ial 
of the Court of the court.™Granting the order, would have been assisting ’ 
Probates for the }; : inister ‘. ‘ | 
dliors of the pe: him to illegally administer the estate ; for his first duty was Ban 
pers of the estate, to obey the decree of the court which appointed him. A* BY, 
while he refuses - 5 or » to) 
to comply with an.stranger, litigant in our courts, cannot have the benefit Ce 
gyfer account) their process, and at the same time refuse obedience to the anc 

orders made in the very suit in which he asks their assis- _ ves 
tance. > "ar est 
Let the rule be discharged. — 
nel 
a K 

——e pai 
su] 
SQUIRE ET AL. vs. BELDEN ET AL. | 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. ™ 

T ié community of acquits and gains, or legal partnership, is so inconsis- F 
efit with the ordinary commercial partnership, that both cannot exist to- pr 
gether, and the legal supersedes the commercial. wi 
Whether a commercial partnership can exist between husband and wife, ne 
“°°. seven when there is no community of acquits and gains. Quere. = 

In this suit the wife was included as partner in the com- 

mercial firm existing between her husband and father. The on 
court below dismissed the suit as to the wife, and gavejudg- J) 
ment st the other defendants. ne 
The plaintiffs appealed. “ 


Pierce, for appellants. 












baal “— 


} Martin, J., delivered the opinion.of the court. . ‘ 


This isa suit-against a husband, his wife, and her father, 
as members of a commercial firm, on a bill of exchange ac- 
gepted by them. Judgment was given against the husband 
and father, but the suit was dismissed as to the wife; the 
Teourt being of opinion, she was not bound by the accep- 
| hey and the plaintiff appealed. 

4 “the appellants eounsel has urged, that the partnership was 
q ' proven, and the law allows it to exist between 
wife. 
The appellees counsel lfas denied both th 
_ and has prayed that the fadgment may be so f 
y to render it final in he fayor. 
Thé@imarriage of the’appellee took place in the year 1829, 
and it is not pretended that any matrimonial convention pre- 
vented the operation of that part of the law of.this state,which 
establishes a community of aquits and gains between husband 
and wife—C. C. 2312-69. This community, or legal part- 







March 1831.> 


ve 


SQUIRE EF AL. 


vs. 


BELDEN ET AL. 


The.community 


of aquits and gains 


nership, is Solincoénsistent with the ordinary. commercial °. legal partner- 


partnership, that both cannot exist together, ane 
supersedes the commercial. 
. The husband is the head and member ofthe former. He 
property, by gratuitous and particular title—id. 2372—the 
wife and her heirs, may exonorate. themselyes of the part- 
nership debts—id. 2379—and can never be bound but for 
one halfof them. 

In the commercial partnership, each member may bind 
or alienate the property of the partnership.—Id. 2843-5. 
Every partner is liable for all dhé)datnage which» the part- 
nership may sustain by his fault.—Jd, 2833. #The partners 
are bound in solido for the debts of the partnership. 
Although the legal supersedes the commercial partnership, 








administers its effeets, and may dispose of all the —_ 


ship, is so incon- 
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partnership, 
both can- 
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commercial _ part- 
nership can ex- 
ist between hus- 
band and wife, e- 
ven where there is 


no community of 


acquits and gains. 
Quere. 
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it cannot be superseded by it e legal, results from the 
tacit or express agreeme@gimme the’ parties, at the time of the 
marriage,. and they cannot alter their matrimonial agree- 
ments after the celebration of the marriage.—ZJd. 2309. 
The appellants counsel has cited a case from 4th Sirey, 
of acommercial partnérship between husband and wife. In 
their contract .of marria@e, this circumstance prevented the 
operation of the law in creating a community. It was.ama. 


REME COURT 


trimonial convention that it should not exist. x. 
ountey; 


Perhaps a commercialpartnership cannot, in this ¢ 
exist between husband and wife, even where there is no 








cquits and gains. 

rin community gf goods with her husbalid 
or not, fe bind herself jocntlgiiith him for any debt of 
his.—C. C. 2411. It is otherwisggig France; for there she 
may bind herself jointly or severa ithhim, for his,own 







or the community’s affairs—Code Napoleon 133128Bran- 
degee and wife, 7 Martin N. S. 64-7—Dumford vs. Gross 
and wife, '7 Martin 466. 

The district court, in our opinion, did not err in declaring 
the wife was not bound. ah x 

The appell@e has prayed, that the judgment which dis- 
misses her, and is guost a nonsuit, be amended, and _ that 
she may have an absolute judgment in her favor. We think 
She has a right thereto. 

It is therefore Otdered, adjudged, and decreed, that the 
judgment of the District Court, as far as relates to the wife, 
be annulled, avoided, and reversed, and that there be judg- 
ment in her favor, with costs. <E 





PATOUILEET vs. PATOUILLET. 
APPEAL FROM THE fj OF PROBATES FOR THE 
PARISH AND CYBY OF NEW-ORLEANS. 
On the divisio of a parish the former Court of Probates retains its ings- 
diction of successions theretofore opened. ‘ 
This suit was brought by the son, to recover from his 
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mother and natural tutrix, the share accruing to him from 

the succession of his father, whigifiwas opened in the parish 
of Orleans. | j 

The defendant excepted to the jurisdiction of the court, 

on the ground that she was a resident of the parish of Jeffer- 
son. The court overruled the exception. There was judg- 
iment for the plaintiff, and the defendant appealed. 

é Preston, for appellant. Rouseau, for appellee. 


| 


, Mathews, J., delivered the opinion of the court. 
“In this case the plaintiff claims from his#hother, the por- 
» tion of his father’s estate which fell to his share, and was ad- 
ministered by her, as his tutrix by nature, and he obtained 
judgment in the court. be ow, from which she Benes 
' ° An objection was made to the jurisdiction of the Probate 
» Court of the parish andiity of New-Orleans, on account of 
an alléged division of the parish, which placed the defendant 
in the parish of Jefferson. It does not appear thatjon the 
division, any requisition was made by law, for the rémoval 











of records to the new parish. The court in which this suit 


Eastern District, 
Mareh 1831. 
a i 

PATOUILLET 
vs. 

* PATOUILLET. 


On the division 


was commenced, is that in which the succession of the of a. parish the 


plaintiff’s father was opened. Under all the circumstances 
of the case, we are of opinion that the judge a@ quo, 
right in retaining jurisdiction. 

The defence set up on the merits of the cause, is expen- 
ditures incurred by the tutrix, beyond the revenue of the mi- 
nor. The evidence does not establish the facts of this de- 
fence. 

It is therefore orde adjudged and decreed, that the 
judgment of the Coulter be affirmed with costs. 
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ST. DEZIER vs, MICHAUD. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 


a THE JUDGE THEREOF. PRESIDING. 
"if the plaintiff does not entitle himself to a privilege by proper aver. 
ments on the record, it cannot be allowed tohim. . 


former ‘ 
probates retains its 

jurisdiction of suc- 
WAS ‘cessions thereto 0- 
pened. 


court of 
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Easter ch tg, Mathews, J., delivered the opinion of the court. 









aw, This suit is brought hb undertaker on acontract to prob 
© 8% DEZIER build a-house. His claim is resisted, by the defendant, on- [ sand 




























micHAaUD. the ground of failure, on the part of the builder, todo the A 
work as stipulated in the contract. The petition contains a ters 
count for a quantum @eruit, on which the murt below ren ses 0 
dered judgment in favor of the plaintiff, for four hundred tutor 


and twenty-four dollars and twenty-five cont. The “a 
dant appealed. ; 

The correctness of this judgment, depends mainly.on the 
evidence of thé cause. We have examined it carefully, 


and believe the congiggions of the Judge a quo on it, to be » T 
just. : Mie ae cord 
bei a yond Since the appeal, the plaintiffand appellee, has prayed, ‘two 


himself toa privi- the judgment of the District Court to be amended, by de-* #¥y 
“lege roper a- ‘ 

= a creeing to hima privilege on the biilding, &c. The record, + HF edu 
cord, it cannot be 





arb SR St niente Hecioet 
i 





allowed tohim. 0wever, shows nothing which entitles him to the privilege you 
Ba "a iten 
a Itis therefore ordered, adjudged, and decreed, that the gi secc 
| judgment of the District Court be affirmed with’eosts in sev 
both cousts. in 
4 enerenacrmanas.ter Bl oof: 
i KEMP vs. WAMACK ET AL. Bite 
APPEAL FROM THE COURT OF PROBATES OF THE PARISH by 
OF ST. HELENA, : “ 
Testimony should be weighed by probabilities, and its ‘truth be rather” : m 
ascertained in this manner, than by counting the witnesses. 


The facts are stated in the opinion of the court deliver- 


ed by * in 


Mathews, J do 
This suit was instituted in the court below, by the natu- gr 
ral tutrix of her daughte¥, against the latter, the wife of the as 
defendant, having for its object the liquidation and payment pe 
of certain disbursements and expenses, which the plait tn 


alleges she made and incurred, in her capacity as tutrix of 
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probates gave judgment against théwdefendants, for one thou- 
sand and sixty dollars, from which they appealed. 

A just decision of the case depends, principally, on mat- 
ters of fact. There is but one question of law, and that ari- 
ses out of anarticle of our old Civil Code, which prohibits 
tutors or curators from expending, in the support and edu- 
‘e Meation of minors, more than the revenue of their estates.— 
Bee O. .C p. 70, art. 60. But this question, according to 


\ mal 
' 


case, need not be discussed. 

The whole amount of charges against the defendants, ac- 
cording to the account exhibited by the tutrix, is two thousand 
|. two hundred and fifty-four dollars. The principal items ot 

‘ ‘which this sum is composed, are for boarding, clothing, and 
. 1B educating the minor, and the cost of raising a number of 
young slaves, the property of the latter. The first of these 
items is six hundred and fifty dollars; and the whole of the 
second charge amounts to one thousand four hundred and 
seventy dallars. ‘These charges, we are of opinion should, 
in pursuance of probability resulting from the testimony 
of the case, be reduced one half. As to the first, the an- 
swer to interrogatories put to the defendants, corroborated 
by one witness; shews, that the services of the minor in the 
household establishment of her mother was, for more than 
‘six years of the period of thirteen during which time board 
is charged against her, an equivalent for the expense of board- 
ing. 

The large item, of one¢gfhousand four hundred and seventy 





dollars, is an aggregate of charges for supporting young ne- 
groes, previous to an age at which they may be considered 
as useful; and they are made at therate of thirty dollars 
per. year on each head,, This we think unreasonable. ‘It is 
tru@ythat a majority of the witnesses introduced on this sub- 
ject, thought otherwise; and the judge @, quo seems, by count- 


(2 








the conclusion to which we have arrived on the facts of the 
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ayn District, ing them, to have acquiesced in the opinion of that majori- 
arch : . : . . . ° 
~~~ ty. Numeration is eertainly the easiest mode by which 
KEMP judges can arrive at conclusions on matters of fact, suppor- 
wamM jpn er at. ted alone by the testimony of witnesses ; but the law of evi- 
a dence requires that their testimony should be weighed by 
be Sredghen probabilities, and its truth be rather ascertained in this man- 
probabilities, and j 
its truth be rather B€T> than by counting numbers. sais . \ 
ascertained in this The defendants, by their answers to interrogatories, esti 
manner, than by ois . 
counting the wit- mate the costs of raising young slaves, up to the time at, 
sao . ‘which they become useful to owners, at ten dollars per an- 
num. One of the witnesses thought that fifteen dollars 
would suffice to cover all necessary expenses ; and to his 
opinion, we are disposed to give the greatest weight in the 
present case, as the negroes in question were nurtured ona 


plantation, and required, in this climate, little clothing; and 





































thing. We, therefore, conclude, according to the premises 
above stated, that the just charge, in favor of the plaintiff, 
for these two items, ought not to exceed one thousand and 
sixty. dollars ; to which must be added, one hundred and six 
dollars, paid for taxes on the defendants property ; making 
together, one thousand one hundred and sixty-six dollars. 
In the account, as stated by the-tutrix, the minor seems to be 
entitled to one thousand one hundred and twenty dollars 
b credit ; and this, without taking into consideration the in- 


of five hundred and ninety-two dollars, alloted to her on a 
partial partition of her father’s estate. 

49 From the whole evidence of the ease, we are of opinion, 
that the plaintiff ought not to recover any thing. 

It is, therefore, ordered, &c. that the judgment of the 
Court of Probates be avoided, reversed and annulled, and 
: that judgment be heré entered for the defendants, with costs 
‘ in both courts. 
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were probably fed on bread and other cheap articles of clo- # 


terest which she had a right, by law, to claim on a capital’ 
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SAMPLE ET AL. vs LAMB’S CURATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH 


* OF WEST FELICIANA. 
A joint authority cannot be exercised by a part of those to whom it is 
delegated, even after the death of one of them. 


A number of individuals subscribed a sum of money for 
the construction of a road, and appointed five commis- 
joners to contract for the work. 

_ They employed Lamb, and transferred to him the sub- 
Bription paper. Lamb collected from the subscribers 
large sums, and died before the completion of the work. 

The petition stated that one of the commissioners was 
dead, and this action was brought by the surviving four, to 
recover damages from the curator of Lamb. 

The defendant excepted to the plaintiff’s right of action, 
on the ground that the power was delegated to, five com- 


missioners, and one of them was not a party to the suit, but 
ywas alleged to be dead. The exception was overruled— 


there was a judgment from which the plaintiffs appealed, 
but the reversal of which was prayed for by Turner, for 
the appellees, who made the following point : 

1. There was no authority vested in the plaintiffs to com- 
mence and carry on this action, and the court below erred 
in overruling the exception.—C.C. arts. 2964, 2965, 2966. 


Martin, J., delivered the opinion of the court. 

The plaintiffs state that a number of individuals subscribed 
a donsiderable sum of money, for the construction of a road 
from the town of St. Francisville to the Mississippi, and 
appointed them and one’ Smith, who has since died, their 
commissioners, to carry their intention into execution ; and 
they accordingly contracted with Lamb, who took on him- 
self to perfect the road, and to-enable him to do so, they 
transferred the subscription paper to him: that he made 
large collections, but did not comply with his engagements, 
and has since died; and the defendant is curator of his 
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estate. The petition concludes witha prayer that the defen- 
dant be decreed to retransfer the subscription paper to the 
plaintiffs—that they may be declared privilege creditors for 
the value of certain slaves purchased by Lamb out of the 
moneys collected by him from the subscribers: that damages 
be allowed them, &c. 

The defendant pleaded several matters as exceptions to 
the plaintiff’s right to maintain their suit; but particularly 
that they allege that authority was given to them and an- 
other, to act as commissioners or agents for the subscribers ; 
and that the authority being joint only, and not joint and 
several, can only be exercised: by the five persons to whom 
it was granted, and not by a less number, even after the 
death of one of the five. 

The exceptions were overruled—the defendant answered 
over: there was a judgment, from which the plaintiffs ap- 
pealed; but the reversal of which is prayed by the defen- 
dants and appellees, who contend that their exceptions were 
erroneously overruled. 

The authority given by the subscribers to the five indivi- 
duals, whom they appointed as their commissioners, was a 
joint one only: it was not joint and several, and cannot be 
exercised by a less number than the whole: not by the 
survivors of either of them. 

Pothier states that when several persons are authorized to 
do an act jointly, the death of either, puts an end to the 
authority.—Mandat, 102. In another part of the same 
work, he examines whether when two are authorized to do 
an act, either of chem exceeds his authority in doing it 
alone; and he adds, that if from the smallness of the object, 
it is presumed the mandatories were expected to act sever- 
ally, the authority has not been exceeded. He makes it a 
question of fact on a point of evidence. 

If this afforded us a legitimate rule, the presumption 
would be, that the authority was not, joint and several. But 
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whether a less number than all could act, and what po Eastern District, 


was intended, would not be easy to be determined. 


It is, therefore, ordered, adjudged and decreed, that the oe 
judgment of the Court of Probates be annulled, avoided vame’s cura- 


and reversed, and the petition dismissed with costs in both 
courts. 





ROTHSCHILD ET AL vs. RAMSAY. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

A sheriff or marshal is no further the agent of a plaintiff in execution, 
than that which is derived from the writ placed in his hands: The instant 
it is returned into court, or the return day expires, the authority of the offi- 
cer to enforce the judgment, or recieve the money in discharge of it, also 
expires, unless he has previously made a levy, in which case the law per- 
mits him to sell the goods seized. 


The plaintiff’s testator, with the defendant, and eight 
others, became the sureties of one Gibbes, for the faithfull 
performance of his duties as paymaster to the Ist Regi- 
ment of Infantry of the United States’ army. Gibbes 
being in arrears to the government, suit was instituted 
against him and his sureties, upon their bond;.and judgment 
obtained, which was wholly satisfied out of the estate of the 
plaintiff’s testator. 

The petition charged, that by this payment, the plaintiffs 
beeame subrogated to the rights and priviledges of the 
United States. That four only of the co-sureties were 
solvent and able to pay.; that each of those were liable; 
and that the respective share of each amounted to the sum 
of $2000, exclusive of interest and: costs; for which judg- 
ment was prayed against the defendant, who pleaded the 
general issue. 

It appeared that the judgment against Gibbes and his 
‘sureties, was rendered on the 7th of April, 1820. Execu- 
tion issued on the 5th of October, 1826, and on the 10th of 
December of the same year, the marshal made upon it the 
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following return: “Received 5th October, 1826, served 


upon W. W. Montgomery, one of the executors of the late 
R. L.- Rochelle, one of the sureties, on the same day. 
Stayed afterwards by agreement of J. W. Smith, U. 8. 
dist. atty.”—(Signed) John Nicholson, U. S. Marshal.” 

On the 14th of April, 1830, the following entry was made 
on the execution docket, which was introduced by the plain- 
tiffs, to sustain the allegation of payment : 

“ The United States vs. William Gibbes et al.—1269.— 
Amount of judgment $10,000, 6 per cent. interest, from 


- the 2d of January, 1819. 
“ The United States vs. William Gibbes. et al.—1270.— : 


Amount of Judgment $10,000, 6 per cent. - interest from 
the 2d of January, 1819. 

“In these two cases—Nos. 1269 and. 1270—there was 
made, from the estate of R. L. Rochelle, one of the securi- 
ties, the sum of $ 14913 13 cents. fcr principal interest and 
cost, which cost amount to the sum of $372 49 cents; the 
same was made in the years 1826 and 1827. (Signed) 
Joun Nicnoxrson, United States’ Marshal.” 

A bill of exceptions was taken to the opinion of the court 
below, permitting the plaintiffs to prove, by parol, the insol- 


vency of the co-sureties of the bond. On the merits, the — 


court a quo was of opinion, that the plaintiffs were entitled 
to recover a viril proportion, and gave judgment ry: 
The defendant appealed. 

Grymes and Maylnn, for appellant. 

Carleton and Lockett, for appellees. 


Porter, J., delivered the opinion of the court. 

The ancestor of the plaintiffs, the defendant and several 
others, became sureties of one Gibbes, who was appointed 
paymaster to the First Regiment of Infantry} in the army of 
the United States. Suit was brought on this bond, and 
judgment rendered against the principal, and sureties.— 
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This action is brought to recover ‘from the defendant his 
share of the money, which the plaintiffs allege was made 
out of the estate of their ancestor, in satisfaction of the 
judgment. 

Various grounds of defence have been presented; but the 
opinion we have formed on one of them, renders an exami- 
nation of the others unneeessary. 

The judgment already alluded to, was signed on the 7th 
of April, 1820. On the 5th of October, 1826, a writ of fiert 
facias issued against all the defendants, and, on the same 
day, came into the hands of the marshal. The 10th of 

December of the same year, it was returned into court, 

with the following endorsement: “Received, 5th October, 
1826. Served on W. W. Montgomery, same day, as one 
of the executors of the late R. L. Rochelle, one of the 
sureties. Stayed by agreement of the Attorney General 
J. W. Smith. Returned 10th December, 1826. (Signed) 
Joun Nicno.xson, United States’ Marshal.” 


To sustain the allegation of payment, the plaintiffs intro- , 


duced the following document : 

“ The United States vs. W. Gibbes et al.—1269.—Amount 
of judgment, $ 10,000, 6 per cent. interest, from the 2d of 
January, 1829. 

“The United States vs. W. Gibbes et al_—1270.—Amount 
of judgment, $10,000, 6 per cent. interest, from.2d of 
January, 1819. 

In these two cases—Nos. 1269 and 1970—thete was 
made from the estate of R. L. Rochelle, one ef the securi- 
ties, the sum of $ 14913 13 cents, for principal, interestand 
costs; which costs amount to the sum of $372 49 cents: the 
same was made in the years 1826 and 1827.—(Signed) 
Joun Nicnoxson, U.S. M.—New-Orleans, April 14, 1830.” 

As it appears from the certificate of the marshal, on the 
writ of execution, that nothing had been done on it at the 
time it was returned into Court, except serving it on the 
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Bey em ang ancestor of the plaintiffs, the question presented for our de- 
‘tn ’ cision is, whether a payment made to that officer, under the 
RormscHiip er Circumstances; already stated, is such a payment to the 
nausav. United States, as binds them, and discharges the judgment? 
We have looked into the Statutes of the United States, 
to.see whether they conferred power on the marshals to 
receive money on behalf of the government, except in cases 
where writs of execution are placed im their hands, and we 
are unable to find any provision which vests there with au- 
thority to do so. In all the enactments, relating to them, 
their pecuniary responsibility is contemplated to arise from 
the execution of process intrusted to them. 
Asherifformar- Qn general principles, a sheriff, or marshal, is no further 
shal isno further suaeeiasie ; , 
the agent of the the agent of a plaintiff in execution, than that which he de- 
el writ Tives from the writ placed in his hands. He represents the 
MThe instant itis party for noother purpose. And the instant it is returned 
returned into court into court, or the retnrn day expires, the authority of the 
or the return day ‘ Paks sohsn as 
expires, the autho- officer to enforce the judgment, or receive the money in dis- 
rity of the officer h f it.-al : | h h : 
to. enforce the Charge of it, also expires, unless he has previously made a 
—_, bi levy ; in which case, the law permits him to sell the goods 
in discharge of it, he has seized. In the instance before us, the marshal re- 
also expires,unless ; alte 
he has previously ceived the money after the return of the writ into court, 
made a ieclaw and subsequentto the day on which it was returnable ; and 


anders it does not appear he had made any levy on it, while it was 
in his possession. 

Its not shewn the United States has sanctioned this act 
of their officer, nor that the usual proceedings have follow- 
ed the receipt of the money, from which their ratification 
of at can be presumed. 

Anact of Congress requires the marshal to make a return 
to the agent of the treasury, within thirty days from the 
commencement of the several terms of the courts of the 
United States, of the proceedings which have taken place 
upon all writs of execution, orsother pfocess placed in their 


hands, where the United States is a party. Another act re- 
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quires, that all moneys received by the officers of the court, 
shall be immediately deposited in the Branch Rank to the 
credit of the court. These steps may have been taken here, 
but we can only judge of what exists, from what appears. 
From the evidence adduced in this case, the money was 
made in 1826-7, and no return is made in court, by the 


marshal, until 1830.—Ingersol’s Digest, ed. 1825, 127-566. 


As the plaintiff’s, therefore, have not shewn they paid to 
a person authorized to receive the money on behalf of the 
government of the United States, they have not established 
a right of action against the defendant. 

It is, therefore, ordered, adjudged and decreed, that the 
julgment of the District Court be annulled and reversed ; 
and it is further ordered and decreed, that there be judg- 
ment against the plaintiffs, as in case of nonsuit, with costs 
in both courts. 





ROTHSCHILD ET AL. vs. BOWERS. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

This case presents the same point with that of the same 
plaintiff vs. Ramsay, and must receive the same decision. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided and re- 
versed. And, it is further ordered, adjudged, and ‘decreed, 
that there be judgment for the defendant as in case of non-. 
suit, with costs in both courts. 





ROTHSCHILD ET AL COX. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


vs. 


This case is in all respects similar to that just decided be- 
tween the same plaintiffs and that of Ramsay, and must re- 
ceive asimilar decision. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided, and re- 
H2 





281 


Eastern, District, 
March 1831. 
a 

ROTHSCHILD ET 

AL 08 
BAM#AY.. 


Same vg, Bowers.. 


Same os. Cuxs 
















Eastern. District 
. March 1831. 


a 


































AL. 08. COX. 


CASES IN THE SUPREME COURT 


» versed. And it is further ordered, adjudged and decreed, 


that there be judgment for the defendant as in case of non- 


ROTHSCHILD ET gyit, with costs in both courts. 


MEAD ET AL. vs. BUCKNER. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, 


The master of a steamboat, who contracts for repairs, is personally bound. 


The parties contracting with him have a double remedy: they may sue hiin, 


or sue the owners on a contract made with their agent. 


Where the evidence is contradictory, but preponderates in favor of the . 


party for whom the jury find, the supreme court will not interfere with, 
their verdict. 

It is not necessary to file an answer to a plea in reconvention. 

The principle that reconvention on reconvention cannut be permitted was 
firmly settled by our ancicnt laws, and the Code of: Practice neither con- 
templates nor provides for such a mode of proceeding. But the party must 
object to its being filed at the time it is offered. 

The circumstance of the jury finding three hundred dollars damages, 
when only two hundred were claimed, furnishes no ground for setting aside 
their verdict—and for the excess, the attorney had a right to entera remi- 
titur. 

The facts are fully stated in the opinion of the court, 
delivered by 


Porter, J. 

This action was instituted on an unliquidated demand, 
for.work and labour done. The defendant was arrested 
and held to bail. He denied all the allegations in the peti- 
tion, except that he was part owner of the steamboat on 
which the plaintiffs had worked. And-he further set up a 
demand in reconvention, for damages sustained by the plain- 
tiffs, not having executed the repairs on the boat, within the 
time stipulated in the contract, and for having made them in 
so unskilful and defective a manner, that great iniury was sus- 
tained by himself and the other proprietors of the steam- 
boat. To this demand, in reconvention, the defendant 
annexed an affidavit of the truth of the facts therein set 
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, Ca and one of the plaintiffs, Mead, was arrested and — a 
«* to Dall. —o_ 


To the petition in reconvention, the plaintiff pleade 
’ the general issue. And, in addition to the defence, clamed 8UcKNER. 
.. two hundred dollars damages, in reconvention, for the ille- 


d MEAD ET AL. 
ve. 


-f gal and malicious arrest of one of the plaintiffs, on the de- 
fendants demand in reconvention. To this last demand no 
answer was put in. 

‘The jury, however, took all the matters into considera- 
tion, and found for the plaintiffs, on their original demand, 
‘against the defendant, on his demand in reconvention— 
and in favour of the plaintiffs, on their reconventional de- 
mand. The damages assessed by them on the last ground, 
being one hundred dollars more than the plaintiffs claimed. 
Their counsel entered a remittitur for that sum, and the 
court confirmed the verdict, after overrulling a motion of 
defendant for a new trial. 

He has appealed, and aileges as error : 

1. The judgment is for a larger amount than that set 
fourth in the account, annexed to and making part of the 
petition—8, WV. 8. 386. 

2. The answer shews that there are several owners of the 
steamboat Walk-in-the-Water, and the judgment is against 
the defendant only. 

3. The evidence shews that the claims of the defendant 
as plaintiff, in reconvention, though well supported, were 
overlooked by the jury. 

4. There was no. contestatio litis on the plaintiff’s sup- 
plemental claim for damages.—8, NV. S. 297, 301 and 338. 

5. The verdict of the jury, on the claim of the plaintiffs 
for damages, shews that vindictive damages were awarded. 

6. The attorney of the plaintiff had no authority to enter 
a remittitur for the excess over the demand of the plaintiff. 
—4, N. 8. 145, 

J. The sum claimed in the original petition, is $613 37 
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=> b aoemset, cents. The judgment of the court is for $613 29 cents, 


wey w = The excess of two cents has properly not been noticed. 


os au. The objection on the argument was, that by the account 


suckner. filed with the petition and made a part thereof, it does not 
appear that $613 27 cents is due. The only account we 
see on the record is fora larger sum than that claimed. 
Whether it is that which was filed with the petition, we 
have no means of knowing. 

The master of II. The second ground on which a reversal of the judg- 


2 steamboat who ment is claimed, is wholly untenable. The contract for 


irs is personally repairs, in this instance, was made with the master of the 
und. The par- 


ties _ contracting boat; and, it is a well understood and familiar doctrine of 
with him have a ‘ ; ; 
double remedy— Commercial law, that in such cases the master is personally 


they may sue him, bound. ‘The parties contracting with him have a double 


on acontractmade remedy. They may sue him, or sue the owners, on a con- 
with their agent. : é 
tract made with their agent. 
III. The next ground calls from us an opinion on the 
Where the evi- merits, We have examined the evidence. It is contradic- 


dence is contra- 


web but - tory, but we think preponderates in favour of the plaintiffs. 
naerates in fa- ° . . . 

ia-af ae ‘party It is far from presenting a case which would authorize us to 
yee bene a interfere with the verdict of the jury. 


court will not ine JV, The next error alleged is the want of a contestatio 
terfere with their _ ea : 
verdict. litts, on the plaintiff’s supplemental claim for damages. 
. We have decided in the case of Suarez vs. Duralde— 
It is not neces- : sue 
sary to filean an- 1, Miller 266—that it is not necessary to file an answer to a 
ewer to a plea in ps 455 , ; : ; 
reconvention. | petition in reconvention. The law implies a general denial 
to such demands. We, therefore, think there was a contes- 
tatio litis, and the cause cannot be remanded on that ground. 
The difficulty we have had with this part of the case, does 
not arise from want of an answer to the claim in reconven- 
tion, but from permitting such a claim to be filed. If it had 
The principle been objected to, it must have been rejected. The principle 
that reconvention that reconvention cannot be permitted on reconvention, was 
on reconvention . / ; 
cannot be permit- firmly settled in our ancient laws, and the Code of Practice 


ted, firml . ‘ 
by our an- neither contemplates nor provides for such a mode of pro- 


settled by our an- Nel 
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ceeding. It would produce utter and inextricable’confusion as 


in the trial of causes. In the case of Parker vs. Stark- 
weather, we held that fo a petition of reconvention, the 
plaintiff might plead matters in compensation, which would 
shew the claim of defendant to be extinguished ; but that he 
could go no farther. The present demand was not of that 
character. It was not offered in compensation of the defen- 
dant’s claim in reconvention, and it was for matters which 
could not be pleaded in compensation.—6, Mart. 610. 

But the case does not present the naked question as to the 
legality of permitting such a claim; it embraces another 
very important consideration, whether the defendant can 
now take advantage of the irregularity. He did not object 
to the petition being filed. He made no opposition to the 
matters embraced by it being submitted to the jury; or, 
at least, if he did, the record contains no proof of it. We 
think, therefore, that after acquiescing in an examination of 
the demand, in the form in which it was presented, and 
taking the chance of having it rejected by the jury, he can- 
not have the case remanded, because they found against 
him. 

V. The jury are charged with rendering vindictive da- 
mages. The proof offered of it is, that they found $300 
for the malicious arrest, when only $200 were demanded. 
But we see no evidence of such a feeling in this circum- 
They, no doubt, thought the plaintiffs entitled to 
the sum they found due to them, and supposed they had 
demanded it. It cannot be presumed, that twelve men 
called on their oaths, to decide between two strangers, 
should be seized with a spirit of revenge against one of the 
parties, and in furtherance of it, give vindictive damages. 
There are many other ways of accounting for the error, 
and this is the last which should be resorted to. Excess of 
this description, is not an uncommon occurrence ; but it is 
rare to consider the whole finding as bad, because such a 
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mistake is made. Hf the jury thought (and we are not pre- 
pared to say there was error in their so thinking,) that the 
claim of $3000 damages was exaggerated, and that the 


defendant, profiting ‘by his position, had attempted to impede. 


and embarrass a stranger among us in pursuit of justice, 
then, perhaps, the error was not in the jury giving too much; 
but in the plaintiffs asking too little. At all events, it fur- 
nishes no ground for setting the verdict aside. 

The last ground, is the want of authority in the attorney 
to enter up the remittitur. As judgment could not have 
been obtained for the excess, and as that excess stood in the 
way of judgment, for what was really due, we think the 
attorney acquired a right for his client, instead of surrender- 
ring one. It was within the scope of his authority to doall 
matters in court necessary to obtaining the sum which his 
client had demanded in the petition. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 

SAME CASE ON A REHEARING. 

Porter, J., delivered the opinion of court. 

The defendant has moved for and obtained a rehearing. 
Acquiescing in every other part of the judgment, except 
that which rejected his claim to a diminution of the amount 
in which he was condemned, he contends there was error 
in not sustaining that objection. 

The sum claimed in the petition is $613 27, according 
to the account annexed, and made a part of the petition. 
That account, as added up by the plaintiff, corresponds with 
the allegation just stated. But it is shewn that by running 
up the addition of the figures, there is an error of one hun- 
dred and eighty-eight dollars. This difference the, plaintiffs 
have endeavoured to explain, but have failed to do it satisfac- 
torily to our minds. 

The original account produced on this argument, coes 
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* 


away the difficulty we had in sustaining théMobjection, Eastem. District, 


when the cause was first-heard. The judgment, therefore, ' 
must be amended so as to meet the facts of the case. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and it is further ordered, adjudged and decreed, 
that the plaintiffs.do recover of the defendant the sum of five 
hundred and twenty-five dollars and 31 cents, with costs in 
the court below, those of appeal to be borne bythe appellee. 


*BEAUVAIS vs. MORGAN. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 
THE JUDGE OF THE THIRD PRESIDING. 
The syndic of an insolvent cannot maintain an action after the filing and 


homologation of the tableau of distribution. 

The defendant excepted to the plaintiff’s right to sue as 
syndic of an insolvent, on the ground, that previous to the 
institution of the suit, he had filed a tableau of distribution, 
which had been homologated. The court sustained the ex- 
ception, and the plaintiff appealed. 

Cooley, for appellant. 

By the thirtieth section of an act of 20th February, 1817, 
relative to the surrender of property—Moreau’s Dig. vol. 2, 
p. 432—it is provided, that it shall be the duty of syndics, 
without any authorization from any court for that purpose, 
to sue and be sued as plaintiffs or defendants, in every thing 
which respects the rights and actions which may belong to 
the insolvent debtor, and which may concern the mass of 
creditors ; and finally, they shall make a distribution of the 
proceeds of said property agreeably to the directions of the 
court. And the 35th section of the same act, prescribes 
the manner in which the tableau shall be made: That the 
syndics shall file it in the clerk’s office—That notice shall be 
given to the creditors, to shew cause why the said state- 
ment should not be homologated, and the distribution made 
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et agreeably to its contents. Now we find by the 30th section 

‘2 rae : c mus 

~~ , cited, that it is the duty of the syndic, not the creditors, nor ot 
peavvars the person who may have filled the office of syndic, to make ‘ ' 
moRGAN. a distribution agreeably to the direttions ot the court—that cht 
is, according, to the tableau of distribution provided for in ‘ 

the 30th section, and duly homologated by the court. gg 

If, then, it is the duty of the syndic, to make a distribu. : 

tion after the homologation of the tableau, how could he dis- r 

charge that-duty had his functions ceased, ipso facto, by ing 

the homologation of the tableau? The distribution could of 

not be made before the homologation ; and if he is _functus wet 

officio by that fact, it must be made by some other than the tab 

syndic, upon whom the law has unequivocally imposed the 

duty. of 

As further proof that it is the duty of the syndic to make ae 

the distribution, we have the first section of an act of March thi 

29th, 1826—Moreau’s Dig. vol. ii., p. 437—which pro- ‘en 

vides: “ That if after all the creditors shall have been paid oa 

' out of the property ceded as aforesaid, there remains a i 

balance inthe hands of the syndics, the said debtor shall be oi 
entitled to recover and receive, from the said syndics, the ‘oa 

said balance.” This then is conclusive proof that the syndic m 
can be sued, not only after the homologation of the tableau, “ 
but after the distribution among the creditors. If he can be pe 
sued in the capacity of syndic, he must necessarily fill that a 
office ; and it follows, as a corollary, that he can sue in the a 
same capacity. ‘a 
Ogden, for appellee. f 
The court has decided, that “the homologation of a ta- fi 
bleau of repartition, put an end to the legal functions of syn- “ 
[ dics.—Bernard vs. Vignaud, 1 Martin, N. S. p. 10. Ke 
2. The rule of the Novissima Recopilacion, that if after a r 
right is alleged in one capacity, and proved in another, 
judgment may be given according to the justice of the case, ‘ 
cannot apply here; because that rule presumed a waiver by 
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»the defendant, of the principle, that the allegations and proof 
must correspond ; and it can scarcely be presumed in this 
instance, that the party makingthis objection would, on the 
trial of the cause, consent to the introduction of proof which 
would"destroy its force.—Rodrigruez vs. Morse, 2 Mart. N. 


S.p. 358. 


Porter, J., delivered the opinion of the court. 

The plaintiff sues as syndic of the estate of one Lude- 
ling. An exception was taken, and sustained in the court 
of the first instance : that the syndic could not maintain this 
action, because, previous to its institution, he had filed a 
tableau of distribution, which had been homologated. 

The court has so decided in two cases. The authority 
of the syndic was intended to cease some time ; and as the 
law has not expressly declared when it shall terminate, we 
think it should with the rendition of the tableau of distribu- 
tion, and the judgment of the court approving it. Cases 
might, perhaps occur, where special circumstances would 
require a repartition of the funds in the hands of the syndics, 
and where, at the same time, it would be the interest of the 
estate they should be continued in the administration. But 
it is doubtful whether the law sahctions such a proceeding, 
without a meeting of the creditors ; and, at all events, it is 
an exception to the general rule, and the syndic, who claims 
to act as such subsequent tothe homologation o! the tableau 
of repartition, should shew something more than his origi- 
nal appointment, to enable him to represent the estate. Itis 
urged, that this opinion is inconsistent with the facts in every 
case ; because after the tableau is filed and approved, the 
syndic has to pay over the funds in his hands, to, the credi- 
tors, and may be sued as such, to compel him todo so. Ad- 
mitting this to be true, it does not follow, because he has in- 
curred responsibility in his representative character, that he 
continues to be representative. An executor, or curator, 

12 ; 
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may be sued after his term of office expires, though he can 
no longer bring suits, collect debts, and udminister the estate, 
If abalance remains in the syndics hands, after paying all 
the creditors, he is personally responsible to the ceding debt- 
or, and not as syndic or agent of the creditors.—3 Martin, 
589. 4.N. S. 10. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 





McMICKEN vs. BEAUCHAMP. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, 
THE JUDGE OF THE SECOND PRESIDING. 
Erasures or interlineations in the substantial part of an instrument, are 
presumed to be false or forged, and must be satisfactorily accounted for be- 
fore the instrument can be received in evidence. 


The facts are fully stated in the opinion of the court de- 
livered by 


Mathews, J. 

This suit is brought against the acceptor of a bill of ex- 
change. The acceptance by the defendant is conditional, 
and was made in the following words : “ I accept the above 
“ order, etc. upon the express understanding, that no part 
“ is liable to be paid, until a certain judgment for one thous- 
“ and dollars, in favor of the estate of C. Gale, rendered 
“ against John Leggo and Samuel Adams be satisfied, if the 
‘ same should be a lien on the land bought : believing the 
“ same may be a lien upon the land upon which I live at pre- 
“sent, and which was conveyed to me by Samuel Adams, 
“subsequent to the said judgment being recorded. May 
“10, 1820.” 

The answer, among other pleas, contains a general denial. 

On the trial of the cause in the court below, the reading 
of the acceptance was objected to by the defendant’s coun- 
sel, until the plaintiff should account for the words, “if the 
same be a lien upon the land bought,” being interlined in 
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The judge a quo overruled this objection ; and judgment mena 


being rendered in favor of the plaintiff, the defendant ap- .sravcuame. 





























pealed. 
Weare of opinion the judge erred in receiving the instru- 
. ; , ‘ : ; : : Erasures or in- 
ment in evidence, with this apparent fulsification—if the al- terlineations in the 
teration be in a substantial part—Sce Febrero, part. ii. 6. 3, ¢, py orn 
Bic j auth j f presumed to be 
1, no. 341 wherein the author treats of the falsity oe Ee orfeenhad 
instruments which may be presumed. On examining the must be satisfacto- 


authority to which he refers in relation to this subject, we dis- jis ae yn 


ment can be recei- 


cover, that writings erased or interlined, are presumed to be all aeaaiiieae 


false. Mascardus de probationibus in concl.1260, states, posi- 
tively, that writing erased, is presumed to be false or forged, 
No.1. No, 2. Scriptura in qua abrasio reperitur, nihil pr- 
ersus probit.—No. 8. The same rule prevails in relation to 
interlineations. This rule has its exceptions or limitations»: 
7 the first of which is, that it is not applicable to instruments 
where the erasure or interlineation is not made in a substan ~_ 
tial part. The interlineation found in the acceptance on 
which the present action is based, appears to us to have been 
made in sucha manner as to change the obligation of the ac- 
ceptor, by introducing an_ alternative condition,. differing 
from that contained in the original instrument ; and this, in 
favor of the holder, more onerous than the former. It must, 
therefore, be considered in the light of a material alteration ; 
and from the different appearance of the ink, it is evident it 
was not made at the same time when the acceptance was 
signed. 

It is true, that the condition in the instrument, according 
to its last clause, seems to have been imposed under a belief 
that the judgment alluded to, operated as a lien on the land 
purchased by the acceptor; and under this belief, he re- 
quested that it should be discharged, before he would agree 
to pay the draft. Influenced by the same belief, the hold- 
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er took upon himself to cause said judgfhent to be discharged, 
before he could rightfully demand paymént of the acceptance. 

Whether the judgment was a mortgage on the land or 
not, depended on a legal discussion ; the expense of which, 
it may well be presu:ned from the tenor of the contract, the 
acceptor did not choose to take on himself. An acquitance 
of that judgment would have freed the matter from all 
doubt and risk ; whilst the clause interlined, might leave the 
supposed lien’ to be contested between the judgment credi- 
tor and the acceptor. 

Before concluding, it may not be improper to remark, 
that the rules in relation to this subject, cited from the Spa- 
nish and civil law, are in conformity with the law of mer- 
chants, and all systems of jurisprudence with which we have 
any acquaintance. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be avoided, reversed, and 
annulled. And it is further ordered, adjudged, and decreed, 
that the case be remanded to be tried de nova, with instruc- 
tions to the judge a quo, not to admit in evidence the accep- 
tance relied on by the plaintiff, until] he accounts satisfacto- 
rily, for the interlineation complained of by the defendant, 
and that the appellee pay the costs of this appeal. 


ORILLON vs. NERAULT. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 


THE JUDGE THEREOF PRESIDING. 
A vendor of the right of mortgage who warrants only the existence of 
his claim, cannot be objected to as a witness on the score of interest to 
prove possession in his vendee. 


The plaintiff stated, that he was the legal owner and 
possessor of a tract of land, upon which the defendant had 
illegally entered and committed various trespasses. The 
petition concluded with a prayer for damages, and a decree 
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quieting the plaintiff in his title to and possession of the 
land. The defendant pleaded the general issue, and further, 
that Mayer then was, and had been for more than one year 
previous to the disturbance complained of, in quiet and peace- 
able possession of the land, and that the defendant. was 
thereon by the consent and permission of Mayer. 

The land in controversy had been adjudicated to Blake, 
who failing, the purchase money was paid by his surety, 
Dupuy. ‘The latter, in consideration of its reimbursement 
by the defendant, transferred to him his claim for restitution 
against the syndics of Blake, as well as the hypothecary right 
which became vested in him by the payment, warranting 
nothing more than the existence of the right at the time of 
the transfer. The defendant accepted:this transfer with the 
special warranty of the right, and renounced all right of 
recovery against Dupuy, on any other account. On the 
trial of the cause, the defendant offered Dupuy as a witness 
to prove possession, who was objected to by the plaintiff on 
the score of interest. The court overruled the objection, 
and the plaintiff took a bill of exceptions. There was 
judgment of non-suit, and the plaintiff appealed. 

Burke and Davis, for appellant. 

Nichols, for appellee. 


Martin, J., delivered the opinion of the court. 

The plaintiff states himself to have been the owner and 
possessor of a tract of land, when the defendant entered 
upon it, cut down trees, and drove off the plaintiff’s hands, 
who were at work in repairing the levee. He prays for 
damages, and an injunction, provisional and perpetual, to the 
defendant, exhibiting further disturbances. 

The defendant pleaded the general issue, and denied that 
thegplaintiff ever was in possession -of the premises; and 
averred, that Mayer is, and was, for one year before the 
inception of the suit and before the disturbance complained 
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Our attention is first drawn to a bill of exceptions taken 

scenes! by the plaintiff to the admission of Aubry as a witness, on 

right of morgage, the score of interest. He declared on his voiredire, that he 
h ts on- ' 

ly the existence had transferred to Nerault a right of mortgage, which he 

ed ~ pent ee claimed on the premises as subrogated to the rights of 


as a witness on Mayer's heirs. The witness had warranted the existence of 
the score of inter- 


est, to prove pos- his right, and nothing else ; and the transferree renounced 
session in his ven- ° : . 
dee. all right of recovering any thing on any other account. 

We think the judge did not err. (The witness was brought 
in to prove possession only. He was only bound to war- 
rant ‘the existence of his claim. 

On the merits, we think the judge was equally correct. 

It.is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed with costs. 





INGRAHAM vs WHITE. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH 
OF EAST FELICIANA. 

The necessary absence of the counsel from indispos‘tion, or his attendance 
on public business, entitles the client to a continuance ; but he cannot claim 
this indulgence on the voluntary absence of his counsel in attending another 
court, especially when another counsel is engaged and attends, and it is not 
alleged that the ‘one absent is in possession of important papers, which 
could not be obtained from him. 

The party who excepts to the opinion of the court, must take care that 
the bill of exceptions contain all the facts necessary to be known in revi- 
sing the opinion of the inferior court. 

The Code requires the magistrate to draw a process verbal of the taking 
of the depositions, annex the same to the commission and interrogatories, if 
there be any, and seal the same with his private seal. 

Parol evidence may be given of the existence of articles of partnership, 
but not of their contents. 


On the 28th of June, auditers were appointed te examine 
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the partnership accounts and to make their repoxf,on, the © 

second Monday in September. On the 8th of November 
(the auditors not. having reported) the defendant’s counsel 
had the cause set for tuial on the 15th, on which day it was 
continued by consent until the 23d. On the day of trial, 
a continuance was prayed for, on the affidavit of the plain- 
tiff: “ that he could not safely go to trial, on account of the 
absence of E. W. Ripley, his senior counsel: that the cause 
had been set down for trial since -Ripley had gone to Wa- 
shita, and that plaintiff had not been able to inform him of 
the day of trial.” The continuance was refused, and the 
plaintiff took his-bill of exceptions. - 

The counsel for the defendant objected to the introduc- 
tion of depositions taken in New-Orleans, on the ground, 
that the magistrate had not affixed his seal of office, or pri- 
vate seal, to the certificate of the commission. This objec- 
tion was sustained, and the plaintiff excepted. The defendant 


offered to prove by parol that, there were written articles of 
partnership between the plaintiff and M‘Gilvary. This 
was opposed by the plaintiff, on the ground that, under a 
general denial of partnership, and without craving oyer of 
the articles of agreement, the defendant could not give 
evidence of a written agreement. The objection was over- 
ruled, and the plaintiff excepted. On the merits, there was 
judgment for the defendant, and the plaintiff appealed. 

Ripley, for appellant : 

1. The necessary absence of counsel, is sufficient ground 
for the continuance of a cause. 

2. The testimony of the Dicks was improperly rejected. 
The only reason for its rejection was, that the judge did not 
affix his private seal to the certificate of the process verbal. 
The commission was duly sealed up. The documents, to 
wit.: commission and interrogations, were all sealed toge- 
ther by the judge; but to his signature to the certificate the 
formality of a seal was wanting. This was unnecessary. 
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The 433d article of the code does not mean to require this 
formality. The judge was bound, Ist, to draw a process 
verbal ; 2d, annex it to the commission and interrogatories, 
if their be any, and seal them with private seal, or, in other 
words, seal them together with his private seal, so as. to 
identify them as belonging to the same deposition. 

Hearsy, contra : 

1. The plaintiff relies upon decisions of this court, in 
support of the position that the necessary absence of counsel 
is a sufficient cause for continuance, and alludes probably to 
the following cases for that purpose, viz.: Patin vs. Poy- 
drass, 5, N.S. 639, and Ballio et al. vs. Wilson, 6, N. S. 


. 334, In these cases as well as in that of Barry vs. La. In. 


Co. 12, Martin, 484, it was shown to the court, that the 
absent counsel was unable to attend, in consequence of 
indisposition. If absence on public duties, in which the 
state may enforce obedience, be also a sufficient cause for 
continuance, the absence of counsel, in the fulfillment of 
voluntary engagements, will hardly entitle a party to the 
same latitude of indulgence. 

In the case of Bayonjohn’s heirs vs. Criswell, a contin- 
uance was refused, notwithstanding the absent counsel, 
was in possession of material testimony.—5, M. NV. S. 232. 

2. The exception to the opinion of the judge, rejecting 
testimony, on the ground that the judge who took the depo- 
sition, did not affix his seal to the certificate of the process 
verbal, presents the second point. The 433d article of the 
Code of Practice requires a seal, which, in this case, was 
omitted. 


Martin, J., delivered the opinion of the court. 
The plaintiff and appellant complains that : 
1. A continuance was improperly denied him. 

2. The deposition of a witness was improperly rejected. 
3. Illegal evidence was received. 
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OF THE STATE.OF LOUISIANA. 


. I. The continuance was ¢laimed on the plaintiff’s aflida- Bagtern Math isst 
vit that “he cannot safely go to trial, on account of the Sas 
absence of .E.. W. Ripley, his senior counsel ; ” that the cause sa 
was set down for-trial ‘smce Ripley is:gone to Washita, and were. 
the plaintiff -has not been able to inform hith of the day of : 
trial.” 

The record shéws, that on the 28th of Jung last, the case 
was submitted to referees; and, on the 8th of November, the 
latter having made -no return, and the rule submitting the 
case to them not being discharged, the case was set down 
for trial, on the motion of the defendant’s counsel, for the 
15th. The referees having been directed to make their 
report, on the second Monday of September; and on the 
day of trial, the case was, with the consent of counsel, 6 
continued till the. 23d, when the cause was called for‘trial, 
and the continuance prayed’ for and refused. ; ¢ 

The counsel has relied on Flower vs. M‘Michen, 2, Mar. 

tin, N.S. 132, and, 5, id, 232. 

No‘objection appears to Have been taken below to the 

absence of the report of the referrees, nor to the existence 
of the rule; and it appears, that after the.case was set down, , 
the plaintiff’s counsels did not object to its being tried with- 
out the report, but consented to its being heard on another 
day, than the one tor which it was set down, 

In the cases cited by the -plaintiff’s counsel, viz: Patin The necessary 

vs. -Poydras, 5 id. 639—Buillio et al, vs. Wilson, 6 Id. 334, sence of the 


» @ounsel from in- 


and Barry vs. Louisiana Insurance Company, 12 Martin, ——- or his 
attendance on pud 

484,- we have held, that the necessary absencg, on account lic business, en- 
. . ahs — titles the client 

‘of the sickness of the counsel, or his attendance on public to 4 continuance; 


business, entitled the client to a’continuance ; but he cannot ut he cathot 
‘ claim this indul- 


claim this indulgence, on the voluntary absence of his law- gence on the vol- 
untary ebsence of 
yer, ih attending another court, especially when other coun- his counsel in at- 


sel is engaged and attending, and it is not alleged that the a Rn 


ahsatik le aS foe te ieee = 4 , when nother 
absent lawyer is in possession ‘of impertant papers, that Wir s “ 
could not have been’ obtained from him. . ged and attneds, 
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ire bette, Werthink the court did not err in refusing the continuance, 
II. The deposition of one of the plaintiff’s witnesses’ was 
rejected on the ground, that the magistrate who-received it, 
wits. — did not affix his seal of office; or private seal, to the “ certi- 


“and it is not alle- ficate-of the cofnmission.” His counsel took :a_bill of ‘ex- 


ged that the one ceptions, 

absent is in pos- Se ee ae 
session of impor- He has contended in this court, that’ the deposition, the 
tant papers, which said y : 

could not be ob- COmmission, interrogatories, and process verbal of the exe- 


tained from him. ution of the commission, were all tacked together, and 
sealed together ; the whole inclosed in a‘sealed cover, and 
this is all the law requires. 
The defendants counsel has insisted, that the «law re- 
-quires a seal to the process. verbal.— Code of Practice 433. 
5 ‘'«'The party who excepts to the opinion of the court, must 
The party who take’care that the bill of exceptions contain all the facts ne- 


. excéps to the opi- 


nign of the court, cessary to be knowwhere, in-revising the opinion of-the in- 
must take care that . ‘ ; : 
the bill of ex:ep- ferior court. The bill does not support the allegation made 


ti ge “Drape mh 
oo bsessever? in this court, that there was the seal of the justice on the 


to know in revi- tane‘or ribarid by which the different papers were cofinec- 
sing the opinion ’ 


of jthe interior ted together. 
court. 
The Code requires the sallisonie to “draw a process 
The Code re- 


quires the magis- verbal of: the taking of such a commission,.to annex the same 


trate to draw a 
process verbal of to the commission and interrogatories, if there be any, and 


the taking of the seal ¢he.same with his private seal.” 
depositions; annex 


the same to the -]JI. The defendant was permitted to prove by a witness, 
commission and 

interrogatories, if that “there were written articles of partnership” between the 
there be any, and 
seal the same with 


his private seal. sround, that “under the general issue, arid without craving 


Pte @ 
* vs. 





plaintiff and another person. This was objected to, on the 


oyer of the articles of agreement, the defendant could ‘not’ 


give evidence of a written agreement. 
Parol evidence It is not pretended that the witness was offered to prove 


_. yack so or the contents of the articles of partnership, but their exis- 


articles of pa > be proved ; probably to repel oral 

ship, but “pot "ef tence only was offered to be proved ; probably to rep 

their contents., evidence in i terms on which the partners were 
er 


trading togeth e think the court did not err. 


— 








® » of exceptions. There'was judgment for the plaintiff and the 
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OF ‘THE’STATE OF LOUISIANA: 


It is therefore ordered, adjudged, and decreed, that the’ bees erie 


_ judgment of theCourt of Probates.be affirmed with costs. “ * — 

a ote: LTT INGRAW AM,” 
. os. 

WHITE. 
















O‘DONALD vs. LOBDELL, 
APPEAL FROM THE COURT OF PROBATES OF THE PARISH 









OF WEST FELICIANA. 
After the appellant has had the cause set ‘down for agentes, the eating 
cannot make a motion to dismiss it. : ‘:.2 

The heir may institute suits before he accepts or réjects the succession. 

A curator must setfle his accounts with the Court of Probates, or annex 
them to his answét and file his vouchers, in order to support the plea of 
fully administered 

The plaintiff, as natural tutor of his infant child, claimed . 
an inheritance in right-of its deceased. mother, which.had 

* descended ‘to the latter as surviving heir of a deceased child 
by a former marriage. 

The claim was resisted.on the following grounds : 

1. That the deceased mother never accepted the succes- 
sion of her deceased: child. . 

2. That the succession of the mother was never accepted 
for the benefit of the present plaintiff: and, further, that the 
curator of the succession from which the inhéritance is al- 
leged to have descended (since dead, and of whose estate o 
the.defendant is syndic) fully and faithfully administered. 

To ‘sustain the latter plea, the defendant offered in evi- 
dence, certain receipts or vouchers, the mtroduction of which 
was opposed by the plaintiff, on the ground that they were 
irrelevant to the i8sue, and because they bore no other evi- 

.. dence of verity save the genuineness of the signatures of the od 
. persons to whom the accounts were paid by the curator. 
The objection was overruled, and the plaintiff took a bill 































defendant appealed. ee 
Lobdell, for appellant. * 
Turner, for appellee, 










CASES IN THE SUPREME COURT 


m= a a Porter, J., delivered’ the opinion of the court. : 
—~ * ‘Previous to an examination of the judgment given in the 


o’powAt?* inferior court,-a motion made to dismiss the appeal must be 


LOBDELL — disposed of. 

This motion is grounded on the fact of the transcript not 
being filed on the day first fixed by the judges order. “From 
some cause or other, the appellant found it inconvenient to 
do so, and obtained an order, assigning an other return day. 
Citations issued to the appellee on both. The 594th, 595th 
and: 8838 articles. of the Code of Practice are relied on 
in support of the application. ‘ 

We find it unnecessary to’examine into, or’ decide on, the 

* regularity of this proceeding, being of opinion the appellee 
has‘not complied with the rules of practice, which would 
enable him to take advantage of the error, if it be one. 

The record. was filed with the clerk of this court, on the 
26th of March, 1830. The. motion to dismiss is made on 
the 8th of March, 1831. The cause in the intermediate 
time has been twice cantinued. The first continuance, how- 
ever, was for the accommodation of the appellant, his coun- 
sel being unable to attend. 

The- 886th article of the Code of Practice directs, that 

e the appellee shall, within three days after thé time allowed 
him for appearance by the citation of appeal, file with. the 
clerk his’ answer in writing to such appeal. The 591st 
article is to the same effect. 

The 890th article declares that, if the seipiliee neglects 
to answer, within the time allowed him; the appellant may 
have the cause set down ‘for argument, but the appellee’: @. 
shall be allowed to file his answer, until the day of argu- | 
ment; if he only prays for a confirmation of the judgment, : 
with ‘costs; but if he demand the reversal of any part, or @ 
damages against,the appellant, he shall file his answer at 
least three ‘ayhlbior that fixed for the argument. 

The succeeding article declares, that if judgment be ren- 
















































OF THE STATE OF LOUISIANA. 


dered without an answer being filed, it will not be lessvalid Eas | 
for such omission. '. eal” ' 









the 































be We think it results from these provisions, that after the“ PQNAHD 
appellant has the cause set down for‘argument, the appellee omen. , 
not cannot make.a motion to dismiss it. If, by the rules of court, After thbaemile 
om causes are not set for particular days, but taken up for argu- _ s t down 
to ment in the order they stand.on the docket, the same conse- for argumiitity! 
ay. quence must follow, otherwise the appellant would-be tax — - h. 
oth deprived of the benefits conferred by the provisions cited. dams im 
on This action is, brought by a natural tutor, who claims for 
his child, her deceased mother’s inheritance.- This inherit- 
he ance is alleged to consist, in the right of a child-by a former 
lee marriage of the mother, to the succession of its‘father, and 
ld this child having died previous to the decease of the mether, 
_ she inherited the portion, which her daughter had in her 
he deceased father’s estate. aici 
on - Several exceptions were filed to the petition in the court 
ite of the first instance, and overruled ; one of them was, that 
Ww the tutor could not maintain this action for the minor, without 
n- previously accepting the succession. 
The 345th article of the Louisiana Code, provides that 
at the tutor cannot, without an authority from the judge, by 
ed dnd with the advice of a family meeting, accept or refuse 
1e an inheritance, which has.descended to the minor.’ The old 
st code contained a similar provision.—C. Code, 70 art. 62. _ 
No such acceptance was made.in this instance, and the 
ts law is in negative terms, and prohibits any other. The 






question, therefore, raised by the, exception, is directly 
presented for our decision. 

By the Roman law, and that of Spain, the acceptance on 
the part of the heir was necessary to vest in him a right to 
7 ‘interfere with the succession. Our old code recognised'this 

principle, and declared “that until the acce ce, or renun- 
ciation, the inheritance is considered as @ fictitious being, 
representing in every respect the deceased who wasthe. 
owner of the estate.—C. Code, 162, art. '74. 













ee “The legislation in the Piouiiane- ‘Code, has made a mate- 
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© rial change in this part of ‘our law. The juriscorisults . 
charged with the preparation of ‘this work, in their report 
tothe general assembly expressly state, that: they thought it 
wise'to “adopt the rule which vests the right of the heir 














from the moment of the death of the deceased.”—See report fhe 
of proposed amendments, page 114. ‘th 

‘This was the doctrine of the ancient law of France; hi 
expressed by the well known phrase: La mort saisit le vif. iy 
It. has been preserved in the Napoleon Code.—Toullier, ac 
Droit Civil Francais, liv. 3, tit. 1, chap.:1, no. 79, val. 4, £ th 
79, Code Nap. 724. tc 

Some of the deductions which the courts, and commen- 8 
tators on the laws of ‘that country, drew from this principle, , 
have been adopted by our legislature and embodied in our, #. ® 
code.—Touillier-Droit Civil Francais, liv. 3, tit. 1, —_ - 
1; no. 82. P 








The 938 article of that work declares, that “the heir # 
being considered as having succeeded to the deceased, from 
the instant of his death, the first effect of this right is, that 
the heir transmits the succession to: his own héirs, with the 
right of accepting or’ renouncing, although he himself have 
not aecepted it, and even in case that he was ignorant that 
the succession was opened in his favour.” 

Article 939. “The second effect of this right is, to authorize 
the heir to institute all the actions, even the possessory ones, - 
which the deceased had a right to, institute, and to prosecute ie 
those-already comménced, For the heir, in everything, re- | 
presents the deceased, and is of full right in his place, as 
well for his rights as his obligations.” 

Under rules, in all respects similar, ‘it is held in France, -§ 
that it is not a valid objection to an action instituted by thé.» * 
heir, that he has not accepted the inheritance ; it must be 
shewn he has renounced it, Sée note ta 724th article of Na- 

- poleon Code by Paillette—Denevers, vol. 1, p. 473—Sirey, 
vol, 2, 420. 
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, # The 940 article of: the Louisiana,Code' declares, that the © 
"right of the heir is in suspense until he accepts or renounces, 
Such is also the French jurisprudence, .on the Napoleon 






late- 
sults . 






port 
ht it Code ; but it is considered, in that country, that while ‘the LOBDELL. 
heir hei is deliberating whether he will irrevocably take the title, 





he may sue and be sued, on account of the succession ; save 
‘that in the latter case, judgment cannot be rendered against 
him until the time given by law for his decision expires. The 
provisions in our Code, authorizing the appointment of an 
administrator, does not appear to us to:change, in anything, 



















er, 

| n this right in the heir, unless steps are taken by the creditors 
to,have such an officer appointed: —Toullier loco citato, Nos. 

Nn. 83.and 84—-La, Code 1031, 1046, 1034, 1048. 

le, ‘If, indeed, on opening the .succession, and before the heir 

ur | accepted or rejected, it was a matter of course that an ad- 

D. “BP ministrator should be appointed, then any act of the heir, 

previous to acceptance, would be irregular, and the suit 

ir (| could not be’ maintained: but, by law, the appointment-of 

m such an officer is not a matter of course. It is only after the 

at heirhas been called by the creditor$ to renounce, or take the 

e inheritance, .and he asks time to deliberate, that an admin- 

e istrator can be appointed. The result of the whole legislation _ hehe may in 

it on this subject we take to be, that the heir may institute,suits 7 age afb 
before he accepts or rejects. It is true, if he be of the age of ‘sion. 

e majority, and do 80 without qualification, this, in itself, will 





be an acceptance ; but no such consequence follows the com- ’ 
mission of a similar act by the representative of a minor ; 
because the law allows only one mode for the infant under 
age to accept. If the creditors apprehend any danger from 
the heir collecting funds of a succession -which he may 
thereafter reject, they have the power to call, on him to ac- 
‘cept or renounce ; and, in default of his immediate decision, 
an administrator can be plaeed in charge of the estate. -Un- 
til they do so, however, the succession is not in abeyance, 
and without a representative. The law has expressly said, 
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Coton, Dire that the heir represents the succession, and is:seized of it, 
~~ © fromthe moment it is year. Code 992, 1029, 1032, 
aan 1034, 1037. 

LospELL.  - The-defendant is syndic of the’ estate of in person whe 
‘was appointed curator of the succession of the first husband, 
through whose child, deceased, the inheritance sued for, de- 
scended to the plaintiff. This appointment of curator was 

a made in the year 1816, and from this time to the year 1827, 

i no steps was taken by the curator to render an account; nor 

: does it appear that he was ever called on to do so e the 
mother of the plaintiff, in her life time. 

. The petition states, that the succession of the curator now 
deceased, owes one thousand one hundred and fifty dollars, 
the amount of Heath’s estate received by him, which the 
syndic refuses to pay. The answer~avers that the curator 
had fully administered'the succession. 

On the trial, the defendant offered . several vouchers in 
support of his plea. Some of.them were accounts paid by 
the Curator in his life time, and were supported by no other 
evidence of their correctness, save proof of the hand writ- 
ing of the persons to whom these accounts were paid. 

A curator must hey were.objected'to under the pleadings, but admitted 
settle his accounts hy’ the Court, and we think incorrectly. The defendant. 


with the court of 
probates, or annex should have shewn a settlement in the Court of ' Pro- 


oe me ‘ie his bates, by the Curator, to sustain the plea; or if that had not 

man Fae taken place, he should have annexed ‘his account to his ‘an- 

<a adminis- wer, filed the vouchers in support of it, and afforded the 
plaintiff the means’ of contesting its validity and correct- 
ness on the trial. 

Taking all.the circumstances of the .case into considera- 
tion, the presumption created by the silence of the mother 
for so many years previous to the death of the Curator, and 
that which arises from the documents admitted, we think 
Justice requires the case should be remanded. 


é It is, therefore, ordered, adjuged and dacened; that the 
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judgment, of the Court of Probates, be annulled and’ re- 
versed; and, it is further ordered, that this case be remian- 
ded to the Court of Probates to be proceeded in according 
to law, the appellee paying costs of the appeal, 


* Ses 


a ERWIN’S EXECUTORS vs. TRION 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 
THE JUDGE OF THE THIRD PRESIDING. 
TA continuance was properly denied where the party appeared generally, 


to have neglected the means of preparing-his defence—and under such e1r- 
cumstances, the Court did not err in refusing a new trial. 


This suit was instituted on the 8th April, 1830. At the 
ensuing June term,,it was continued by the defendant, who 
obtained an order to take the testimony of a witness resid- 
On the 13th November, he 
filed his interrogatories, and on the 17th, caused them to be 
served on the plaintiffs, with notice that on the 28th he 
would take the testimony of the witness. 

On the 14th. December, the cause was called up for trial, 
when a continuance was prayed for on the affidavit of coun- 
sel:—*That owing to the absence of the Sheriff and the 


4 ing in the State of Mississippi. 


sickness of his Deputy, service could not be made of, the 
interrogatories until the 17th, which was too late; but affiant 
believed, that could the service have been made on the 13th, 
which defendant vainly attempted to affect, there would 
have been sufficient time for the return of the Commission. 
The continuance was refused, the cause tried, .and a judg- 
The defendant prayed 


for a new trial, on affidavit, stating that he had attended du- 


ment rendered for the plaintiffs. 


ring the term for the trial of the cause, and upon a tempo- 
rary adjournment, had returned home—That he was pre- 
vented from attending, on the day of trial, from the badness 
of the roads, inclemencyjef the weather, and a belief that 
Court would not meet. The Court refused a new trial, and 


the defendant appealed. ‘3 
L2 








Eastern District, 
March 1881 
PY &’ 
0‘ DONALD 

08. 
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mee T Dept Heriart, for appellant. _ 





Ging Pierce, for Appellee: 
ERWINS, EX RS. 
bind Martin, J., delivered the opinion of the Court. 
TRION. 


The defendants sued for the price of a plantation,and 
slaves, purchased by an authentice act, from the plaintifi’s 
testator, pleaded that the contract, sued upon, had by apos- 
terior act of thevendor, been new modelled and changed, 


and the terms of payment extended, and he bound himself 


to receive in payment a certain judicial mortgage. The 
premises are burthened with several mortgages, the can- 
celling of which was to be obtained before payment was to 
be made, by the defendant, and he is entitled to a dimin- 
uation of price on several of the slaves, who are afflicted with 


redhibitory diseases—and the plaintiffs have refused to re- ., 


ceive the judicial mortgage, obtain the cancelling of the mort- 

gage, or to allow any diminuation of price. 
There was judgment for the plaintiffs, and the defendant 
appealed, after an unsuccessful attempt to obtain a new trial. 
The case has been submitted to us without any argument, 

A continuance 220 the appellant has not filed any points. 

was properly de- The record shews that he offered no evidence in support 
eee of Ms plea. The new trial was asked on an affidavit of the 


ty. appeared gene- 
rally to have neg- deferidant having been prevented by bad weather, and his 


lected the means 
Fao preparing = belief that the court would not meet, from attending to 
der “= ‘wd move for a continuance. As the district court refused it: the 
stances, thé Court 
did not err in re- New trial, and the party appears to have greatly neglected 
fusing a new trial. the means of preparing his defence, we cannot say the new 

trial was improperly denied. 

It ‘is, therefore, ordered, adjudged and decreed, that the 
) judgment of the district court be affirmed with costs. 
@ prema RR 
DELEE vs. WATKINS vs. ET AL. 
4PPEAL FROM THE COURT OF THE THIRD DISTRICT, 


THE JUDGE THEREOF PRESIDING. 
The charge of fraud cannot bé'gupported by alleging the neglect of the 
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officer who sold, in complying with any of the formalities required bylaw, Eastern District, 


unless it be shewn that the party charged was cognizant of his non compli- 
ance, or knowingly availed*himself of it. 


On the 24th of October, 1828, Watkins sold to Crawford 
ajlot. of ground, and received in part payment, the note of 
latter, secured by mortgage. The note was endorsed to 
the plaintiff, duly protested, and legal noticegiven. On the 
2Ist August, 1829, the lot was sold to pay the state and 
parish taxes, and Gordon became the purchaser. The pe- 
tition charged fraud and collusion between Crawford and 
Gordon, in causing the lot to be sold, and prayed for judg- 
ment against the maker and endorser—That the plaintiffs 
right of Mortgage, as indorsee, might be declared superior 
to Gordon’s title: That the sale to the latter might be can- 
_ celled, and the lot sold to satisfy the plaintiffs demand. The 
“defendants pleaded the general issue—there was judgment 
against the maker. and indorser, without recourse upon the 
lot; the sale of which, to Gordon, was decided to be legal. 
From this judgment the plaintiff appealed. , 
Turner, for appellant, contended : 
Ist. The judgment is erroneous in not having decreed, 
that the property mortgaged was liable to be sold to pay the 
mortgaged debt.—C. C. art. 3360. 

2. The sheriff’s sale, for tax, is not good as no advertise- 
ment is shewn—the recital in the deed not being proof of 
it-against third persons. The seizure was not authorized 
by law. The property had passed into the possession of a 
third person before the assessment was made, or the tax be- 
came due. ‘If this position is not correct, still the state had 
no prior lien upon the lot superior to the ‘plaintiff, and if it 
had, it was not for asum exceeding eighty-four cents. The 
Parish having no lien, and if it bad, it was only for $1,44, 
and the levy could not be made but upon a return of no per- 
sonal property. 

Downs, for the defendant, Gordon, contended, 
Ist. That even if the plaintiff have a right of mortgage 


- Aprid 1831 
ve 
DELEE 
08. 
WATKINS & AL. 
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Eastern Disease. on the property superior to that under which the lot was 


tg 


DELEE 
08. 
WATKINS, & AL. 





’ sold, yet this does not give him a right to annul the sale to 
Gordon. The sale of mortgaged property does not affect 
the mortgagee, but he must pursue the hypothecary action 
regularly, and cannot pray to have the sale annulled. 

2. As an hypothecary action, the plaintiffs demand must 
fail against Gordon, because he has not pursued that form 
of action regularly: there being no allegation or affidavit, 
that demand was made of the debtor thirty days before suit 
was filed, and that the debt is really due and unpaid.—C. P. 
art. 10—6 Martin, N. 8., Brusard vs. Phillip. 

3. The lot was regularly sold to Gordon undega claim 
for taxes, which operated a lien superior to all others, and 
destroyed the lien of plaintiff.—2./ Moreau’ _ p. 456, 
sec. 20. 


Martin. J., delivered the opinion of the court. 

The two first named defendants are sued as maker and 
endosser of a promissory note, given for the price of a lot, 
secured by a mortgage on the premises. Gordon, the third 
defendant, who purchased the lot at a sheriff’s sale for taxes, 
is charged with having combined with the maker of the 
note, for the purpose of defrauding the plaintiff, and causing 
the lot to be sold for taxes pretended to be due, when Gor- 
don purchased it for the taxes and costs only, ina sale which 
is averred to be fraudulent. The petition concludes with a 
prayer for judgment against the maker and endorser, and 
that the plaintiff’s mortgage may be declared to be superior 
to Gordon’s claim; that the sale of the lot to him may be 
declared to be fraudulent and void ; and: that it may be de- 
creed to be sold to satisfy the plaintiff’s demand. 

The general issue was pleaded: there was judgment 
against the maker and endorser, and in favour of the other 
defendant. The plaintiff appealed. 

The statement of facts shews, that the signature of the 
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maker and endorser, the protest and notice, were proven, as Eastern District, 


well as the mortgage of the lot for the security of the price. 


The tax list for the year 1828, the lot having been’sold inthe” 


month of October of that year, was produced, showing the 
taxes due by the owner of the lot, the then vendor and 
maker of the note, as well as the sheriff’s deed of sale to 
the last defendant. 

The appellant’s counsel has urged that the judgment is 
erroneous, as it does not decree the sale of the mortgaged 
premises—J.a. Code, 3360—as the sheriff’s sale is not shewn 
to be good: as proof is not made of any previous advertise- 
ments, and the seizure was illegal, as the premises had 
passed into the hands of a third person, before the assess- 
That the sheriff sold for all 
the taxes due by the owner of the lot, including the parish 
tax, for which there is no lien; and the lot could not be sold 


ments or the tax became due. 


until after areturn that no personal property could be found. 

The appellee’s counsel has urged that, if the plaintiff has 
a claim superior to the purchaser’s, he ought to have exer- 
cised it in an hypothecary action; the sale of mortgaged 
premises, not authorizing the mortgagee to demand that it be 
cancelled, but only that, notwithstanding it, the premises be 
sold to satisfy him—that the lien of the State for taxes was 
superior to the plaintiff’s mortgage.—2 Moreau’s Digest, 
456, sec. 20. 

It does not appear to us that the District Court erred. 
The rescision of the sale was asked on a charge of fraud, 


collusion and combination, between the defendants. On 
this, the burden of the proof, lay upon the plaintiff. Fraud. 


must be proved. ‘Till some evidence, from which it may be 
held to result be administered, the party against whom it ‘is 
alleged, cannot be called on to disprove it. Here irregula- 
rities, in the sale, on the part of the sheriff, are alleged— 


these may affect the sale, but do not show any fraud on the 
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fraud cannot be 
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leging a 
: ‘ ect of the officer 
part of the defendant. The issue is fraus vel non, and can- who sold in com- 
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Eastern Digeet, not be supported by alleging the neglect of .the officer in 
ww _ complying»with any of the formalities,required by law, un- 
DELEE __ less’ it be shown that the party charged was cognisant of 
vs. . . . 
warxs, & ax. them, or knowingly availed himself of them.] 
lle It is, therefore, ordered, adjudged and decreed, that the 
plying with any of . 


the formalities ‘te- Judgment of the District Court be affirmed with costs. 
quired by law, un- i 





less it be shown RCT 

that the party char- 

oe we engeenent McDONOUGH vs GORMAN ET AL. 

of his non compli- 

ance or knowingly APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
availed himself of 
it. 


Clerks of courts have the exclusive right of copying, or causing to be 
copied, the documentsof which they are authorized to issue copies. They are 
answerable for the due and timély issuing of these copies, and for their cor- 
rectness and: fidelity ; and the parties have not the right to perform services 
which the law imposes upon clerks, and thus to deprive these officers from 
any part of the compensation which the law has provided for them. 

The clerk has a right to charge for the copies, although he use those which 
are furnished by the plaintiff. 

Copies of papers coming from a clerk’s office must be official. He must 
certify that they are true copies ; and may charge for the certificates, but not 
for affixing to them seals. 

Copies of citation requiré no seal. 

Judgments of non-suit arg considered as final in the cause, ‘and whether 
they be entered up in one or more entries, the clerk has a right to charge 
against each defendant. 

The costs may be taxed, although not required by either of the parties. 

The clerk cannot charge for recording citations, and for certifying the re- 
cording of petitions, answers and citations. 


The defendant, clerk of a court, charged for copies of the 
petition and citation, although they were made out, printed 
and furnished to him, by the plaintiff, at the expensé of the 
latter. A charge was also made for certificate and seal to 
each copy of petition and citation; and a further charge for 
entering up judgment of non-suit against each defendant, 
notwithstanding it was recorded in a single entry. The 
clerk having issued execution, it was enjoined by the plain- 
tiff, and upon hearing dissolvéd—from which judgment the 
plaintiff appealed. 

McCaleb, for appellant, made the following points : 
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Ist. The office of clerk is established for the convenience E 


_of the public, not to give ‘privileges and confer benefits on 
). the individuals holding the offices only. , ‘They are only to 


be paid for services rendered, and as the clerk didnot copy 
the petition, the charge is inadmissible. 

2. The item for certificates—the law does not require,—so 
with the item for seals; none being required to copies of 
petitions. . 

3. The item for copies of citation, not chargeable. The 
services were not performed and no seal is required. 

4, The judgment of non-suit was but one judgment, there- 
fore only one dollar chargeable, even if a non-suit be a de- 
finitive judgment, which is doubted. ; 

5. The charges for taxing costs not allowable, for they 
have never been re quired by either party.—C. P. 177, 178, 
179, 183,200; Ist Moreau’s Dig. p. 462, sec. 1, Ibid p 468, 
sec. 15,17; 2d Martin’s rep. p. 146; Ist do. N. S. 258; 3d 
do. N.S. 580. 

Preston, contra: 

Ist. A party plaintiff cannot deprive a clerk of his fees by 
doing his duty. The Code of Practice, art. 178, enjoins. on 
the clerk to make out a faithful and exact copy of the petition 
and the fee bill gives him the fee. He is responsible for: its 
correctness, must examine and correct it even if printed, 
and must have the compensation. 

2. The copy of the petition should be certified and sealed, 
and is no otherwise authentic ; and for this the law provides 
the fee charged.—Ist Moreau’s Dig. p. 464. The charge 
made by the clerk is conformiable to universal practice, not 
only of cléerks, but of all keepers of public records. 

3. The citations were. sent out in originals and copies, 
conformably to law and practice; the one to be left, the 
other to be returnedsierved: ; 

' 4, The costs were due from each defendant for the service 
rendered him; and are, therefore) to be taxed and filed, and 
certificate to be allowed if required. 


3h 


astern. . District, 
April 1831. 
ON 
M‘DONOUGH 
v8. 
GORMAN. 
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Eastern, District. 5, The citations were certainly to be recorded, under the 


act of 1825, to’ shew that defendants had been made parties 
to the suits, if the originals should ever be lost ; and it is but 
prudent sto ‘certify that each original paper was recorded, 
least the record should be lost. 


Martin, J., delivered the opinion of the court. 

The plaintiff is appellant of a,judgment dissolving an in- 
Junction which he had obtained, ‘to.prevent one of the de- 
tendants as sheriff, and the other as clerk of a district court, 
from leveying out of his estate, the amount of certain costs 
claimed from him, the plaintiff, on the ground of their be. 
ing illegal. 

The statement of facts shew, that it was admitted by the 
plaintiff, that the defendant, in a certain case in which the 
former was plaintiff, issued seventy-eight copies of the pe- 
tition with certificate and seal, there ;being so many defen- 
dants ; each of which copies contained the number of words 
charged for ; and he issued an equal number of citations 
with certificate and seal ; filed‘an equal numberof answers, 
each of which contained the number of words charged for, 
and entered the like number of .nonsuits ; but all of them in 
oneventry. All the other services for which a remuneration 


. t 
is claimed are admitted, except that costs have been taxed 


according to the account sued’ on. 

The defendant admitted, that the petitions and citations 
were printed and ‘furnished by the plaintiff, by whom all the 
blanks were filled up, except the,day of issuing was written 
by the defendant, who signed and sealed the same. Printed 
answers were furnished by the defendant, but he filled all 
the blanks in them. 

The item first objected to, is a- charge of four hundred 
and forty-one dollars and eighty-sevemeents for copying se- 
venty-eight petitions. It is claimed under the third article 
of the act of 1813, 1 Méreau’s Digest 463. It is resisted, 
on che ground, that the defendant did not actually write the 
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copies, printed ones having been furnished him, at the ex- 
pense of the plaintiff. 

It does not appear to us, the first judge erred, in overru- 
ling the opposition of the plaintiff to this charge. Clerks of 


courts have the exclusive right of copying, or causing to be © 


» copied, the documents of which they are requested to issue 

copies. They are answegable for the due and timely issu- 
ing of these copies, and fo eir correctness and fidelity ; and 
the parties have not the an to perform services which the 
law imposes on clerks, and thus to deprive these officers 
from any part of the compensation which the law has provi- 
ded for them. The plainigit’s counsel has not denied this, 
but has contended, that the defendant having voluntarily ac- 
cepted printed copies from the plaintiff, for the express pur- 
pose of preventing the necessity ofwritten ones, has waived 
his claim to furnish, and consequently te to charge for,the latter. 
Every condition is, in our opinion, ina moral point of view, 
tacitly added to a contract which it is indisputable would 
have been agreed to by both parties, had it been proposed ; 
and the converse of this propgsition is equally true. Now 
‘in offering the printed ‘copies to the defendant, if the plain- 
tiff had proposed to him to renounce his right to charge for 
topying, it is clear they would not have been accepted : for 
the defendant could himself have hdd the copies printed for, 
perhaps, less than the hundredth - of what he was autha- 
rized to demand for them. 

Another charge excepted to is, that of $19 50, for the 
certificate at the foot of each copy. This charge is allowed 
by the third article—zd. 464—for every necessary certifi- 
cate, and it is resisted on the ground, that the Code of Prac- 
tice does not require copies to be certified, 

We think it was properly admitted, 
coming from a clerk’s office must be official. 
certify they are true copies. 


Copies of papers 
He must 


The next charge is of $39, for seals to these certificates.- 


M2 
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the copies, altho’ 
he use those which 
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as rest: We think it was improperly allowed. We find no specific 
—~ __ allowance to clerk’s for the seal toany copy. Copies being 
-‘powousH documents specified in the first section of the act of 1813 
Gorman. which are excluded in the first article of page 464. 
Copies of cite  Amother, isa charge of thirty-nine dollars fifty cents, for 
rol require 20 seventy-eight copies of citation and seal, claimed under the 
Sth art. p. 463, resisted on thegifround, that the Code of 
Practice requires citations to : a and is silent as to 
copies. The objection was correttly overruled: 
Judgments of 









non-suif are con. “4 Charge of one dollar as]toa judgment of non suit, 


Pager brake for each defendant;, they haying severed in their pleas, 


whether they be was objected to, on the groundthat it is doubtful that such 

entered up inone. ° . 

or more entries, 2 Judgment is a final one; and the Code of Practice, 559, 

Fight to charke .. is referred to; and on the ground, that judgments in all the 

ganst each defen- seventy-eight cases, were: recorded ina single entry. . We 
have often sustained appeals from judgments of nonsuit, on 
the ground of our considering them as final in the cause. 
The mode of entering the judgments, in one or more entries, 
is an immaterial circumstance, it has no bearing on the 
rights of the parties, and in either, the consequence is the 
same. .The charge appears to us a legal one. 

The costs may A charge for taxing costs is made, under the last article 
po ae ey 7 but one, in p. 463, and objected to, as they were not required 
jd of the par- to be taxed by either party. We think there is nothing in 

, the objection. 
_ The clerk can- The four last charges but one, amounting together to forty 
not charge for re- 4 ; ; eae 
cording citations, two dollars and sixty-eight cents, for recording citations, and 
and for certifying on. : ay : 
the recording of for certifying the recording of petitions, answers and cita- 
Od etic tions, are claimed under the act of 1825—2 Moreaw’s Dig. 
p. 293—do not appear to come within any of the provisions 
of the act. 
It is therefore ordered, adjudged, and decreed, that the 


judgment of the District Court be annulled, avoided and re- 


versedand that the injunction be made perpetual, as to the ' 


sum of eighty-one dollars and -sixty-eight cents, and dissol- 
vedas to the remainder. ‘The appellant paying costs in the 
District Court, and the appellee in this. 
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ROY vs WILEY ET AL. Eastern District, 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. — en. 
A plaintiff who is interrogated may write his answers on one piece of RoY 
paper and his oath on another. 0s. 


Martin, J., delivered the opinion of the court. ve 


The defendant sued for the balance of an account for 
slates sold and delivered te them; pleaded the general issue, 
and that they were charged by the short thousand instead 
of the long, contrary to tieir bargain. 

There was judgment ‘against them, and they appealed. 

At the trial their coun took a bill of exceptions to the interrogated, may 
opinion of the court, in @¥errulling their objections to the bate benp 
reading of the answer of the plaintiff, to interrogatories Per and his oath 
propounded to him in the answer, on the ground that the 
interrogatories were not swom 

The answers to the int SfPoge e, and two copies of 
accounts,. which the plaintiff was called’ on to produce, were 
written on separate pieces of paper, and marked A, B and 
C, and on another piece of paper was written*the plaintiff’s 
oath, that one of the papers contained his answers to the 
interrogatories, and the others the true accounts called for. 

The case has been submitted without an argument, and 
we are unable to discover on what ground the objections 
can be supported. 

On the merits. The record shews that oneof the partners 
promised to pay the balance, but the other contended the 
slates had been bought by the long thousand, 2. e. 1,200 slates 
to the 1000; but the evidence did net support the allegation. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, 








A plaintiff whois 


—— 
SHEPPARD vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The losses sustained by an insolvent must be shewn by the affidavit of two 


witnesses. 
One creditor cannot be called before a notary to deliberate on his or the 
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Eastern ot insolvent’s affairs. Meetings of creditors take place in order that the mi- 


April 1831 
See 
SHEPPARD 
08. 


HIS CREDITORS. 


nority may be cotfipelled to abide by the decision of the majority in sums 
or claims, and where their are less than three creditors there cannot be a 
majority. 

If an insolvent has a right to cede his goods to an only creditor, he ought 
to have him cited into court. Less than three creditors cannot form a con- 
courso, for there is no minority to be coerced. 


The opposing creditor was plaged on the schedule of the 
insolvent for $525. Three othgr creditors were placed 
thereon, as having, in 1821, claims against the insolvent and 
his former partner, amounting in all to $2700, the payment 
of which was assumed by his pagtner, upon a dissolution of 
the firm; but whether paid or not} the insolvent did not know. 
He exhibitedgredits and property to the value of $346, and 
stated that he had sustained losses to the amount of $250, 

The opposing creditengpraygd that the proceedings be set 
aside, on the following grounds, to wit.: first, that he had 
never been cited: second, that the insolvent appeared to 
have but one creditor: and, third, that if there be more than 
one creditor, the value of the property surrendered did not 
amount to one third of his debts, and there was no proof 
that the insolvent had sustained the losses stated in his 
schedule, or that the said losses had reduced him to the 
situation in which he found himself. The proceedings were 
set aside, and the insolvent appealed. 

* Farrar and M'‘Caleb, for appellant. 

Strawbridge, for appellee. 


Martin, J., delivered the opinion of the court. 

The insolvent made a cession of his goods and prayed for 
a meeting of his creditors. 

Turner was placed on the schedule as a creditor of $ 525, 
and two other creditors, as members of a firm, were placed 
thereon for $2700; but the debtor stated, a former part- 
ner of his, and joint debtor, had promised to pay the whole 
of the debt; but whether he had or not, was a fact on which 
he was not informed. 


“- 























2 


¥ 


OF THE STATE OF LOUISIANA. 317 


Turner prayed that the proceedings be set aside, as he was i __— 
not cited, and was the only creditor ; and if the other two nil 


persons had not been paid, then the property surrendered *¥*PP4RP 
was not worth one third of the debts, and the insolvent nis creprrors. 
should have added the affidavit of two witnesses, attesting Thotuiineeie, 


their belief of the lossé8 he urged he had sustained. ed by an insolvent 
. must be shown by 


The proceedings were set aside and the insolvent appealed. the affidavit of two 
Surely if there were three creditors, and the debt of a 
$2700 was unpaid, the property surrendered being ap- 
praised at less than $400, the proceedings wege properly 
set aside for want of the affidavit required by the act of One creditor can- 
not be called be- 


1817.—2, Moreau’s Digest, p. 346, sec.@i. : fore anotary to de- 


If the debt was paid, then there was no creditor but the [PeTae on his of 


appellee, and he could not properly be colo a notary’s fa-rs—meetings of 





, de 3 a creditors take 
office, in order to deliberate on his orthe insolvent’s affairs. place in order that 


: , ‘ . .,_ the minority ma 
Meetings of creditors take place, in order that the minority pe prnsans: rd 


- . ate * sitar abide by the decis- 
may be compelled to abide by the decision of the majority: ion of the majority 


in sums or claims, and when there are less than three’ in sums or claims, 

2 : and where there 

creditors there cannot be a minority. are less than three 
creditors there 


Whether he who has but one creditor, may compel him cannot be a major- 
to accept a cession, or whether he who has two may prevent "Y- 
the one whose debt is payable, from exercising his right to 
the injury of the other whose day of payment is distant, are 
questions not involved in the present case, which turns on a __ If an’ insolvent 
: ; has a right to cede 
mere point of practice. his goods to an on- 
‘ . ly creditor, he 
« € o ? 
If the appellant had a right to cede his goods to the Phat tole be 
pellee, his only creditor, he ought to have cited him into cited into court— 
. less than three cre- 
court. Less than three creditors cannot form a concurso, ditors cannot form 
, angles a a concurso, for 
for that there is no minority to be coerced—* Para que s€ there is no minor. 
admite el concurso y se estime por legitimo y verdadero, y no ty to be coerced. 
fieto ni fraudulente, tenga el deudor a lo menos tres acreederos 
y los nombre ; pues no teniendo 6 han nombrando mas que 
dos, no se estimaran por concurso, ni el juez se les debe admit- 
tir.—Febrero , Juicio de Concurso, 3, 3, sec. 1. N. 10.” 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed with costs. 
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Eastern eget. ERWIN ET AL. vs. ADAMS. 
> ’ APPEAL FROM THE COURT OF THE FOURTH DISTRICT, 


THE JUDGE OF THE THIRD PRESIDING. 

A demand of payment must be made at the place designated if it exist ; if 
it does not, the plaintiff will recover without. 

This. was an action against thesmaker of a promissory 
note, made payable at the counting-house of Wm. Kenner 
and Co., in New Orleans. 

At the time the note became due, Kenner and Co. had a 
counting-house in New-Orleans ; but it had ceased to exist 
at the inception of _the suit. The plaintiffs failing to prove 
a demand, there was judgment of nonsuit, from which they 


Bs 


appealed. 


Mathews, , the opinion of the court. 

This is a suit against the maker of a promissory note, by 
the executors of the payee. Judgment of non-suit .was 
rendered in the court below, from which the plaintiffs 
appealed. 

We shall consider the case as submitted without argu- 
ment. It is true that a brief was handed to the court, 
signed by Jno. G. Burk, as attorney for the plaintiffs, in 
which he seems to have departed almost entirely from the 
substantial merits of the cause, for the purpose of attacking 
our decision in the case of Mellon vs. Croghan, to be found 
in 3 N. S. p. 423. His commentaries on this decision, are 
made in a style and manner so disrespectful, and contain 
insinuations so improper, that his brief of argument must 
be rejected, and the clerk of the court be required to return 
it to him, after taking a copy, leaving further time to consi- 
der whether the interest of the public and a proper respect 
for our official standing, may require any other notice of the 
offender. 

Before proceeding to the investigation of the present cause, 
it is proper to remark that we consider the decision of the 
case cited, as altogether correct, and it would govern us in 
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that now under consideration, were the facts entirely similar. Eastern Distriet, 


@ The note on which this action is founded, was made pay- 


April 1831 


rw 


able at the counting-house of Wm. Kenner & Co.,in New- ERwin er at. 


Orleans; and it does not appear in evidence, that any 
demand was their made ; but it is admitted in the statement 
of facts, that previous to the commencement of the present 
suit, the firm had failed and they had ng -counting-house. 
This circumstance changes the situation of the parties now 
before the court, from that of the suitors in the case cited. 
In that case, it is no where decided that a demand, at the 
time the note became due, was necegsary to charge the 
maker, but it was considered asa condition precedent to the 
right of recovery on the part of the plaintiff, that a demand. 
of payment should be made at the place {dpi 
vious to the institution of the suit—sed % ninen. coget 
ad vena et impossibiliae. And, in the present case, it is 
agreed that at the time of commencing the action, it was 
impossible to make a demand of payment at the place 
designated in the note, for no such place existed. 

It is, therefore, ordered, &c. that the judgment of the 
District Court be avoided, reversed and annulled, and pro- 
ceeding here to give such judgment as ought then to have 
been given. 

It is further ordered, adjudged and decreed, that the plain- 
tiffs and appellants do recover from the defendant and 
appellee twenty-four hundred and forty-seven dollars and 
twenty-two cents, with ten per cent, per annum, interest 
thereon, from the 4th of April, 1823, until paid ; and that 
the defendant and appellee pay costs in both courts. 






FORSYTH vs. LACOST. 
APPEAL FROM THE COTRT OF THE FIRST DISTRICT. 
The plaintiff, against whom an injunction has been ‘obtained, may*eompel 
the defendant to prove, in a summary manner before the judge, the truth of 
the facts alleged in his opposition; and the proper mode of proceeding is by 
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Eastern District serving a rule on 


THE SUPREME COURT 


e defendant, to show cause, why his injunction should 





Aprei 1831. notbe dissolved. Upon a proper showing, the rule will be continued, 'to ena- 


id 
FORSYTH 
v$. 
LACOST. 


ble the party to procure the necessary proof required by the seizing credito 

The act of the creditor in withdrawing the deposite made by the debtor, 
of the-amount which he believes to be due, is not conclusive that nothing 
more is owing. 

The plaintiff, in an order of seizure, took a rule upon the 
plaintiff in injunction, to show cause why it should not be 
dissolved, on the ground that the allegationg in the petition 
were net true. Upon hearing, the injunction was dissolved, 
and the . ae appealed. 

Morse, for appeljant, 


Grymes and Canyon, for appellee. 


Mathews, livered the opinion of the court. 

In this case present defendant, had obtained an order 
of seizure and sale of certain property of the plaintiff, who 
obtained an ifjunttion to stay proceedings. The injunction 
was afterwards dissolved, in relation to a part of the sum 
claimed by the seizing creditor, and made perpetual, as to 
the residue; and from this decree of dissolution the plaintiff 


appealed. 
The injunction was obtained on the ground of alleged 


payments, made by the debtor, of part of his debt, and a 
deposite in court, of what he considered as the balance due, 
which was delivered up to the creditor by order of the court; 
and afterwards the injunction was dissolved (as above stat- 
ed) on motion, &c. Against the correctness of the judg- 
ment ef the court below, the appellant’s counsel assumes 
two means of defence. One is rather of form; the other 
partakes of the merits of the case. The first is against the 
proceeding by motion to dissolve the injunction ; the pro- 
priety of which depends on our code of practice ; the arti- 
cle more particularly applicable to the present case, is the 
741, and is expressed in the following words:—*The plain- 
tiff, against whom an injunction has been obtained, may 
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compel the defendant to prove, in a summary manner, be- 


fore the judge, the truth of the facts alleged in his opposi- 


tion.” No rulesare laid down as to the mede of proceed- 
It must, therefore, be left 


ing in this summary manner. 
to the discretion of the judge ; and we are unable to imagine 
any more proper and convenient, for the despatch of busi- 
ness, than a ruleyserved on the defendant to shew cause why 
The time absolutely 
necessary for him to make the proof required by the seizing 


his injunction should not be dissolved. 


creditor, can as well be granted in this way as any other, 
by continuing the rule, should it be found necessary, to en- 
able the party demanding the continuaface to procure his 
testimony. it is true, that an affidavit was made by the 
plaintiff, in the injunction, of the absenceOfematerial wit- 
nesses, one residing out of the State, and another out of the 
Parish; but no steps were taken by him, or offered to be 
taken, to procure their testimony by commission. The af- 
fidavit was not sufficient to authorize a continuance. 

The second ground of defence, rests on the effect which 
must be given to the circumstance of the creditor having 
withdrawn the money deposited in court by the debtor.— 
On the part of the latter, it is contended that this act 
amounts to a tacit acknowledgement of the truth of all the 
allegations in his petition ; in other words, that is a legal pre- 
They are, however, denied by the 
This 


denial, we are of opinion, outweighs the act of receiving the 


sumption of their truth. 
defendant, in his motion for a rule to shew cause, &c. 


money deposited, even admitting that such presumption 
would be a necessary consequence of the act, (which is by 
no means clear.) ‘The deposite was an acknowledgement, 
by the party, that he owed that amount, and he was both 
legally and morally bound to pay it to his creditor, leaving 
contested matters to be afterwards settled. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be affirmed with costs ; re- 
N2 
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The plaintiff a- 
gainst whom an 
injunction _ has 
been obtained may 
compel the defen- 
dant to prove, in 
a summary man- 
ner before the 
judge, the truth 
of the facts alle- 
ged in opposition; 
and the proper 
mode of proceed- 
ing is by serving a 
rule on the defen- 
dant to shew cause 
why his injunction 
should not be dis- 
solved. .Upon a 
proper showing, 
the rule will be 
continued, to ena- 
ble the party to 
procure the neces- 
sary proof requir- 
ed by the seizing 
creditor. 


The act of the 
creditor in with- 
drawing the depo- 
site made by the 
debtor, of the a- 
mount which he 
believes to be due 
is not conclusive 
that nothing more 
is owing. " 
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serving to the plaintiff in the injunction, his right to recover, 
if any he has, in another action, the sum of two hundred and 
seventy dollars, alleged to have been paid to the defendant 
by Judge Leonard’s acceptance. 





MARIGNY vs. STANLEY ET AL. 


“APPEAL FROM THE COURT OF THE THIRD DISTRICT, 


THE JUDGE OF THE FOURTH PRESIDING. 

If the appellant does net comply with the condition upon which the ap- 
peal has been granted by giving bond to prosecute the appeal, and suffers a 
year to elapse, the judgment becomes res judicata, and he cannot be relie- 
ved either by the District er Supreme Court. 


The facts are stated in the opinion of the court, deliver- 
ed by 


Martin, J. 

The defendants and appellees demand, the dismissal of 
the appeal, onthe ground that it was not regularly taken, 
and prosecuted within the year, after the judgment was 
rendered, and the plaintiff and appellant residing within the 
state. . 

The judgment was rendered on the 4th of November, 
1829, and on the 28th of October, 1830, an order was 
made for allowing the appeal on bond and security being 
given. On the 24th of December following, about fifty 
days after the expiration of one year since the judgment was 
rendered, the judge of the eighth district, on a suggestion, 
unsupported by any evidence, that “ owing to the great num- 
ber of defendants and other causes, there had not been no- 


_ tice for the service of the citations, made in order for a pro- 





longation of the return day, on bond and security beinggiven, 
according to the original order. And which security was 
accordingly given, and on or before the 17th January fol- 
lowing, the citations were all served, 

On these facts, the counsel of the appellees has contend- 


‘ 
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ed, that the prescription, in case of appeal, is interrupted, a 


like in the case of any other suit, by the service of the cita- 
tions; but that admitting that the allowance of the appeal 


PFQrYy™ - 
MARIGNY 


interrupts the prescription when the condition on which it is or knits At. 


granted ; 2. e. giving bond with security, is complied with— 
it does not when the appellant fails in giving bond within 
the year. On sucha failure, the judgment becomes res judt- 
dicata, at the expiration of the year. So it did in the pre- 
sent case. Further than the prolongation of the return day 
can be granted in no case, but by the supreme court, on 
suggestion of the record having been prevented from being 
timely returned, by an event beyond the appellant’s control, 
and on due proof being made of this event.—Code of Prac- 
tice 883. 

In the present case, no evidence was offered of such an 
event, and the original orger made the appeal returnable to 
the first Monday in January ; allowing sixty odddays. The 
appellant suffered fifty odd days to elapse before he dreamed 
to give bond. Till this was done, nothing authorized the 
clerk to prepare citations or a transcript. To this circum- 
stance it was owing that there was no time left to serve the 
citations, and no other. 

The appeliant’s counsel has urged, that the judgment was 
signed too soon; 7. e. on the day it was rendered, and it 
has not yet become final :—that it was never notified to the 
party ; and the district judge had the right of prolonging the 
return day. 

Judgments in the district courts bear date of the day on 
which they are rendered. In signing them three days after, 
the judge seldom adds a date to his signature. Sométiines 
he signs before the expiration of the three days. His 
signature does not prevent a motion for a new trial within 
that period, though it does afterwards, although affixed pre- 
maturely ; and the judgment becomes final, in the lower 
court, by the lapse of the three days. 
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Eastern District Jf the judgment be not final, this is rather a reason to de- 







































April 18381. ‘ sigs 
ites mand than to reject a dismissal. he 
—" The service or notification of a judgment is necessary to he 
STANLEY ET aL. prevent a prayer for a suspensive appeal being made too late, Ol 
If the appellant but for no other purpose. . fr 
-— ha —_ We think the compliance with the condition on which the fo 
wi c ° ° oe . 
upon which the appeal is allowed, 7. e. giving bond, is necessary to render di 
appeal has been — ae : h okie 
ranted, by giving the allowance absolute, so as to interrupt the prescription. ct 
nd to prosecute : ; ‘ 3 
+ pale. rt yr Through the neglect of the appellant in this case, the judg 
; — oP ng Fs ment became res judicata, on the expiration of the year: a] 
elapse the — GP - 
j ment becomes res neither the district judge nor this court, could afterwards re- 
judicata, and he li h 1 
cannot be sehoved 1eve the appellant. 
either by the Dis- ames “ 
ree hf arin Let the appeal be dismissed with costs. 
Court. 
MARIGNY vs. INGRAHAM. de 
APPEAL FROM THE COURT Of THE THIRD DISTRICT, re 
THE JUDGE OF THE FOURTH PRESIDING. fe 
Martin, J., delivered the opinion of the court. in 
This case is perfectly similar to that of Marigny vs. Stan- ou 
ley et al., just decided. th 
It is therefore ordered, adjudged, and decreed, that the 
appeal be dismissed with costs. pa 
er me co 
se 
TERRAN vs. DE LASTRA he 
APPEAL FROM THE COURT OF THE PARISH AND CITY T 
OF NEW ORLEANS. 
A copartner has no interest in a note given to his partner not for the bene- 
fit of the firm, and which is not endorsed to him. th 
Payment by a firm will not support a claim in compensation between one ta 
partner and the person for whom it was made. 
This suit was brought to recover the sum of three hun- tif 
1 dred and sixteen dollars ninety-two cents, which the plain- by 
tiff alleged had been improperly charged to him in an ac- 
ii count current, rendered by the defendant in 1828. 
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The defence set up was, that in 1312, the commercial Eastern Distriet. 


house of De la Teja, of which the defendant was a partner, 
had paid the amount claimed to satisfy a judgment which 
one Serna had recovered against the plaintiff. It appeared 
from the evidence, that the house of De la Teja had paid, 
for the plaintiff, the amount charged to him by the defen- 
dant, in the year 1814, and that the defendant did not be- 
come a partner until 1815. 

There was judgment for the plaintiff, and the defendant 
appealed. 

De Armas, for appellant. 

Conrad, for appellee. 


Martin. J., delivered the opinion of the court. 

The plaintiff demands a sum of three hundred and odd 
dollars, which he alleges the defendant unjustly and incor- 
rectly debited him with, as having been paid by him, the de- 
fendant, to Latone, for the plaintiff; the said account be- 
ing balanced by said charge, while, if the charge be stricken 
out, as it ought to be, a balance of the same amount is due to 
the plaintiff. 

The defendant pleaded the general issue ; and that he had 
paid the sum claimed, to Latone, agent of a house in Mexi- 
co, who having obtained a judgment there against the pre- 
sent plaintiff, had seized the funds due to the latter, by a 
house in Mexico, of which the defendant was a partner.— 
There was a charge in reconvention. 

There was a verdict and judgment for the plaintiff, and 
the defendant appealed after an unsuccessful attempt to ob- 
tain a new trial. 

The record shows that, Cucullu, a witness for the plain- 
tiff, proved that the account annexed to the petition, is signed 
by the defendant, and in the hand writing of his clerk. 

Latone, a witness for the defendant, deposed that he was 
the agent of Serna: and in the year 1814, the plaintiff was 


April 1831. 


BPQrYw’ 


TERRAN 
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DE LASTRA. 
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in lee indebted, to the latter, inthe sum of eight hundred dollars, 
~~~ which sum was paid by the house in Mexico, weferred to 
TERRAN inthe petition, who were indebted to the plaintiff."This was 

petasTra. in the year 1814. . 

It was proven the defendant became a partner of that house 
in 1815, 

A copartner has The plea of reconvention was on a note payable to an 
no interest in @ individual, of whom the defendant avers himself to be, and 
note given to his — . f cea ; 
partner not for the is proved to be in partnership.. But it is not made payable. 


benefit of the firm ae. : : 
and which is not to the firm, but to an individual member of it, and is not 


endorsed to him. endorsed. 
Payment by a It appearsto us, the jury did not err. It is not shewn the 


firm will not sup- ’ : 
at. tin P’ defendant wasa member of the house who made the pay: 


compensation be- ment at the period it was made. Had it been proved he 
tween one partner ; 

and the person for was partner at that time, the charge would not support an 
item of set off or compensation, in an account current be- 
tween one partner and the person for whom it was made. 


It is, therefore, ordered, adjudged and decreed, that the 


whom it was made 


judgment of the Parish court be affirmed with costs, 


ELLIOTT, ET AL. vs. LABARRE, ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The sale of minors property, or that of a succession, where the heirs are 
absent, must pursue the forms of law directed for its alienation or the sale 
must be annulled. 


The authority of the judge of Probates is necessary to enable the Regis- 
ter of Wills to sell. The latter is merely a ministerial officer and can make 


no disposition of the property of asuccession, unless under the direction of 
the judge, to whom the law intrusts its control. 1 


The heirs of Elliot brought suit to recover a lot of 
ground which belonged to their ancestor at the time of his 
death, and of which they alleged the defendants were in 
possession under an invalid title. 

It appeared that the ancestor died in New-Orleans in 
1811, leaving a widow and minor heirs residing in South- 
Carolina. His succession was administered upon as vacant 




































to 
was 


use 


_ direction of the judge. Under this sale the defendants set *-™10" ‘= AL. 


' the year 1811, and his widow and heirs not residing in this 


_tity of the Court of. Probates, and this action is brought by 
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and on the 26th October, 1811, the lot in question was sold Easter a ae 
by the Register of Wills, but not under the order or by the WA-w 


up title. There was judgment for the defendants, and the ra BaRRE & AL 
plaintiffs appealed. 

Hennen, for appellants. 

Moreau and Soulé, for appellees. 






Porter, J., delivered the opinion of the court. 
A certain Christopher R. Elliott died in New-Orleans in 


State, his succession was administered on as vacant, and a 
curator appointed to it. Among the property left by him 
was a lot situated in this city. It was sold under the autho- 


the heirs of the deceased, to evict the possessors claiming 
title under that sale. The plaintiffs allege it was made with- 
out the formalities of law, and that it ‘does not divest them 
of the title which they inherited from their ancestor. 

The defendants have cited their vendor, and he has called 
in the person who sold to him. The answers of the per- 
sons thus made parties, deny the allegations contained in 
the petition, and further aver, that large improvements have 
been made on the property since it came into their hands, 
the value of which the plaintiffs must reimburse to them 
before they can recover. | 

The grounds on which the plaintiffs consider the sale void 
are as follow: 

1. The property was sold without the order of the judge. 

2. It was sold by the Register of Wills. 

3. There was no attorney appointed to represent the 
absent heirs. 

4. The usual and necessary advertisements were not put 


up, and the property was not advertised for a sufficient 
length of time. 
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Eastern District, We have kept this case a longer time than usual, under 


April 1831 | + spate * ' 

wr-~ . advisement, from an indisposition to disturb, after twenty 

ELLIOT ET AL. years’ possession, a sale of property which we"liave every 
vs. 


LA BARRE & Ax. Teason to believe was made bona fide. After giving to the 
case, however, as attentive a consideration as it is possible 
tor us to bestow on any presented for our decision, we have 
come to the conclusion, that the provisions of law which 
govern the facts before us, and the principles of our juris- 
prudence applicable to these p¥ovisions, are too imperative 
to be sacrificed to the ideas of equity, which our minds may 

suggest. The-sale of minors’ property, or that of a succes- 
tes. esd sion, where the heirs are absent, must pursue the forms of 
that of a succes- law directed for its alienation, or the sale must be annulled. 


sion, where the ; : : oe : 

heirs are absent, The conveyance derives its force and validity entirely from 
must pursue the at I: 78 ¥ . rg j 
forms of law direc. the law, and where that law is not followed, the authority 


ted for its aliena- which stands in place of the owners consent is wanting. 
tion or the sale 


must be annulled. In this case it has been much argued, whether a sale by the 
Register of Wills, without the aid and presence of the judge 
is valid; and reliance is placed on that article of the old 
code, which says that the judge, with the assistance of the 
register, shall sell the property of vacant estates. If it 
were necessary toa decision of this cause, it would perhaps 
be found that this objection is more plausible than solid. 
But whatever might be our opinion as to the necessity of the 
Py rere | of judge of probates of the city of New-Orleans being present 
bates is necessary and selling the property, with the assistance of the register, 


t ble the Re- é : ' : , 
shee a was to we are satisfied that if he is not required to sell, his autho- 


sell The latter is 
merely a ministe- Ss ; d 
gy = can The latter is merely a ministerial officer, and can make no 
make no disposi- _ 7 ‘ ; 

tion of the proper- disposition of the property of a succession, unless under the 


. lg si ig directions of the judge to whom the law intrusts its controul. 


direction of the -ode, pag’ art. 127, says: the judge shall cause 
judge to whom the The old code, page 174, sto y es ; 

law instrusts its the property to be sold. In this instance, no order or direc- 
control. 


rity is necessary to enable the Register of Wills to sell. 


tion of his to that effect is produced. We consider it indis- 
pensable, and it cannot be presumed, for if given at all, it 
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ihave been made a matter of record, and could be:pro- 
, may be properly assimilated to the judgment, 
itic n, which are a sheriff’s authority; and should be 
governe by the’ same rules of evidence. 

We conciude, therefore, that the plaintiffs must recover 
the lot sued for; but the case is not. before’us in a shape to 
be finally disposed 6f, By an agreement on record, the 
rents and profits claimed omeone hand, and the demand for 
the value of improvements,#gn the other, are reserved until 
a decision is made onthe question of title. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District @éurt be annulled, avoided’ and 
reversed ; and it is further ordered, adjudged and decreed, 
that the plaintiffs do recover of the defendant the premises 
sued for, but that the plaintiffs shall not be put in possession 
until the decision is made on the amount of the rents and 
profits, and the value of the improvements—the. appellee 
paying the costs of this. appeal. 


) SEE 
McMASTER vs. BECKWITH. 


APPEAL FROM THE COURT OF THE PARISH AND CITY 


OF NEW ORLEANS, 
If a slave be bought asa runaway, and is afterwards employed on a stedm 
boat without perntission from the owner, from which he absconds, the own- 
er can.only reeover the price paid for the slave. 


The defendant, master of a steam boat, without permis- 
sion from, the plaintiff, employed his slave on a voyage from 
New Orleansto Louisville, Kentueky. At. the Jatter place, 
the slave left the boat and became lost to the owner. Suit 
was brought, and damages laid.at fifteen hundred dollars. 

It appeared that the plaintiff bought the slave without 
guaranty, for the price of four hundred dollars, and that he 
was a runaway atthe time of the sale. His services were 
shown to be worth from nye to thirty dollars-per 
month, 

O02 





Eastern Distt, 
* April 183 
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Bastern District, The defendant attempted to show, that the, plaintif 
Aprils 1831. alt 
Sam _ been inthe habit of permitting the slaye to hire li 
MOHASTER ~ act-as his owh master. ‘This ground of defence cé being un- | 
BecKWiTH. supported by the testimony, the plaintiff had judgment for 

eight hundred “dollars, and the defendant appealed. 
- Preston, for appellant. 


Cenas, for appellee. 


Martin, J., delivered the opinion of the court. 

The defendant, master of ol boat, is sued for having 
taken away the plaintiff’s slave, as a hand on board of the 
defendant’s boat, whereby he has been lost to his owner., 

The defence, besides the general issue, is that the plain- 
tiff allowed and permitted him to seek employment on board 
steam boats, going up the river. 

There. was judgment against the defendant, and he ap- 
pealed. 

- The fact of the slave having been taken on board, on a 
trip to Kentucky, and of his leaving it there, is-preven.— 
It is also shown, that the plaintiff, at times, hired his slave to 
masters of boats; and gave him, at other times, a’written per- 
mission to look for employ that way—and we do not believe 
that the judge erred in concluding that these circumstances 
djd not authorize the defendant to take the slave in his boat, 
unless an agreement was made with his owner, or a written 
permission had been produced. There was gross neglect 
on the part of the defendant; but the plaintiff’s conduct had, 
perhaps, some tendency,in leading the: defendant into the 

my ae error he fell in; although the latter cannot. be protected under 
se ge hlenioe the principles established in the case of Morgan’s syndics 
on a steam boat ys, Friveash. We believe the judge erred, in giving damages, 


without _permis- 


sion: from the own. besides the value of the slave. Neither was, in our opinion, 
a mS ett that value to be fixed in a case in which the plaintiff had 


gl ree ed acted with prudence. Eight hundred dollars was given 


for the slave. for the value of the slave and damages. It is shewn he is 
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¢tedsto running; away, and was so when the plaintiff Eastern 


i; under these circumstances, we think his reco- 
ght not to.execed what he paid for the negro. 

- It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the plaintiff recover from the defendant 
the sum of. four hundred dollars, with costs, below, and that 
he pay costs in this court. 


a 





VILLALOBOS vs. MOONE-Y. 
APPEAL FROM THE COURT OF THE PARISH OF NEW- 
ORLEANS. 
¢ AMroprietr may cancel at pleasure the contract with an undertaker to 
ild ; but in the exercise of this right, the use of it must be considered as 
putting an etid to the contract in all its parts and relations, and authorizes a 


valuation of the” "expense and labour incurred by the undertaker, by other - 


evidence than that of the written contract itself. 

The amount stipulated in a contract thus avoided, may be correctly used 
as a means to ascertain the just value of the work performed, but ought not 
to be considered in exclusion of all other testimony. 

Where architects and undertakers are called upon’to estimate the value of 
work and materials, and differ in their opinions, the lowest estimate. will be 
taken. 

Unless there be a contrary stipulation in a contract for building, ‘the 
materials of .an old house removed are, by custom, considered as belonging 
to the undertaker, ‘as are equivalent for his expense and labour, in removing 


them: 

The facts are fully: stated, in the opinion of the court, 
delivered by . - 

Mathews, J. 


~ This suit was commenced to annul a contract made be- 
tween’ the parties; in relation to the erection and completion 
of a dwelling-house and out buildings. The employer 
became dissatisfied with the manner in which the under- 
taker was executing his work ; and availing himself of the 
article 2736 of the Louisiana Code, claims the right to can- 
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Eat nt ISL cel the bargain which he had made with the latter, &c.— 
~~ The defendant had executed a large portion of ueppiines 
Vamypznes ‘contracted for, and, during the “progress of the work,-had 
mooney. _ received. considerable sums of money in payment for his. 
labour. In his answer, he claims, for work done and as 
damages, an amount greatly exceeding that which he had 
reseived, &c. He obtained judgment in the court below for 

995 dollars; from which the plaintiff appealed. 

The undertaker, by the contract, agreed to complete the 
whole work for 5800 dollars ; during its progress, he re- 
ceived 3900. The proprietor, after cancelling the contract, 

; caused his buildings to be finished by another mechanic, at 
A proprietor may an expense of 2800 dollars; and now claims to have refunded 
coh ‘with to him, by the first architect, the difference between 
build bat in the aggregate of the sums paid by him, say $6700 and 5800 the 


eywl ba be sum for which he contracted in the first instanee.» The first 


must be consider- question to be examined arises out of the interpretation which | 


ed tti 
eaiite F pe Ra ought to be given to the article of the code on which both 


ne ere and parties seem to rely. It grants to the proprietor a right to 


thorises a valua- ‘ : ‘ . 
tion of tiblbapense cancel, at pleasure, the bargain he has made, even in case the 


and lnbor incarred work has been already commenced, by paying the under- 
~ other evidence taker for the expense and labour already incurred, and such 


than that of the damages as the nature of the case may require, 
itself. There is something novel in this provision of our law, ° 
thus giving a right to one of the parties to a contract, to 
annul it adliintum. It is perhaps, however, founded in wis- 
dom, considering the uncertainty of titles to real estate in 
this country, arising from the multifarious tacit mortgages 
and privileges, established by law, and: the formalities re- 
quired, to render valid, a forced sale under execution, &c. 
But when a party avails himself of this right, the use of it 
must be considered as putting an end to the contract in all 
its parts and relations ; and authorizes a valuation of ‘the 
expense and labour incurred by the undertaker, by other 
evidence than that of the written contract itself. The 
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expressions of the law clearly evince an intention inthe rh. tat 
legislatofapthat this should be the effect produced by the = ~~ 
abrogation of thebargain. And we are unable to see the ar- Y¥'™™4h0B08 
guments of counsel, in the same force in which they seemed —- “oon. 
to operate on their minds, drawn from the probable injustice 
and faithlessness of undertakers in the ‘execution of their 
work, whenever they discovered that they had made a bad 
bargain, in order to compel proprietors to cancel it. There 
is, perhaps, as much probability that the latter might be 
induced to make an improper use of their’ power, when 
they disco eres that they had agreed to pay too much: 
The amount stipulated in a contract thus avoided, may The amount sti- 


' pulated in'a con- 

be correctly used ‘as a means to ascertain the just value of tract, thus avoid- 
$ .  €d, May be correc- 

the work performed; but ought not to be considered in tly used as ameans 


exclusion ofvallother testimony. The witnesses who were just —, ~ 


examined if this cause, most of them architects and under- perp te peer 
ers. by profession, differ materially in their estimates of be considered in 
4 s exclusion of all o- 

the value of materials furnished and labour performed by ther testimony. 


the defendant. It is the interest of such men.to value ser- 
vices which they are in the habit of performing, at the 
highest possible rate ; and there is sometimes an esprit de 
corps prevailing among them, formidable to the-interest of 
proprietors, when .any collision occurs between the latter 
and one of their body. Taking these circumstances into 
view, the. truth will, in most cases, be most probably found Where architects 
in the lowest estimate made by any one: of them, when 2"4,,,wdertakers 


pa ew aay Raper to 
, ‘on to : arvi ' ej . estimate the yalye 
called on to value sérvices rendered by men of their art; Or Wisk end cate 
considered. all of characters equally unexceptionable, and tials, and differ in 
infl nya how! . their opinions, the 
aninfluenced by circumstances, having a peculiar tendency lowest estimate 
to operate more on one than another of them. ith aan 
A report was made by experts, to whom the valuation of 
the labour performed by the appellee was submitted ; but as 
this report was set aside, the cause must be decided on 
other evidences found on the record; and that consists of 
thewritten contract between the parties, and the testimony 


of witnesses above alluded to. 
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Boy was The contract we have seen estimated the whole value of 

——~ ~~ materials and labour, necessary to complete the!buildings, 

ven voos at 5,800 dollars, of which 3,900 were paid: to the under- 

moonry. taker before’he was discharged from the work ; and the pro- 

prietor, afterwards, paid 2,800 to another person to finish 

the works. A Coursel, a mechanie and one of the wit- 

nesses, put a lower estimate on the expense and labour ot 

the defendant, than any other who testified in the cause; it is 

more in conformity with that made by the parties to the 

contract, in their writen agreement, than the valuation 

made by other witnesses. We do, thereft ®, adopt it as 

the basis of our judgment ; and, we believe, with the utmost 

propriety, considering that the appellee was discharged from 

his undertaking, in consequence of errors and defects in his 

work, allowing to him 4350 dollars for his«work, good and 

bad, as stated by the witness.. From that sum ‘must be ta- 

ken 3900 dollars paid by the plaintiff, which-leaves a baly 

ance in favor of the former, of 450 dollars. » In this caleu- 

lation, we do not take into consideration the value .of the 

materials of the old house which was remove‘ from the lot 

by ‘the undertaker, before the new buildings were com- 

Unless there be Menced. For the evidence shews that unless ‘their be a 

oa “- contrary stipulation’in the contract for building, the’ mate- 

for. building, the rials of an old house removed, are, by custom, considered as 
materials of an old A iil . 

house removed are belonging to the undertaker as an equivalent for his expense 

by custom consid and labour in removing them ; and this we consider as not 


ered as belonging 


to the undertaker, ynreasonable, as they are generally of but little value. 
as an equivalant 


forhisexpenseand ~ It is therefore ordered, adjudged, and decreed, that the 

labor in removing . : , 

them. judgment of the Parish Court.be annulled, avoided and re- 
versed ; and it is further ordered, that the appellee do recover 
from the appellant four hundred and , fifty dollars ; the for- 
mer to pay the costs of this appeal, and. the latter those of 


the court below. 
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OF THE STATE OF. LOUISIANA. 


DISMUKES ET AL, vs. MUSGROVE. 
APPEAL FROM, THE COURT OF THE EIGHTH DISTRICT 
THE JUDGE THEREOF PRESIDING. 

If the plaintiffs claims through a deed made to the trustee, he is not.a 
third party, to them, in relation te any proceedings, which may have taken 
place in respect to the property he held in that capacity. 

Where the certificate is signed by a person who styles himself Judge of 
Probates, he will be presumed to be the sole Judge of the court. 

A record ought not to be. rejected because different parts of it may have 
been obtained from the clerk at different times, where the certificate shows 
that the record of the whole proceedings is complete. 

A Const disguised undér the form of a stipulation, pour autrui, is 
revocable , oe donor until accepted, and there are no exceptions in favor 
of minors. 

This was an action to recover from the defendant certain 
slaves, and the facts are substantially as follow : 

On the 20th April, 1811, Ephraim Dismukes, father of 
the plaintiff’s, made a deed of sale, to Champness Terry, of 
the slaves in controversy. On the 5th November, 1811, 

‘Terry made a counter letter, by which he agreed to hold 
said slaves, in trust, for the plaintiffs, (then minor children 
* of Ephraim Dismukes) until they became of age or were 
married. 

Subsequently, however, Ephraim Dismukes commenced 
asuit in the court of Chancery, in the State of, Mississippi, 
alleging fraud in the sale, and obtained a decree annulling 
the sale,'and directing restitution of the slaves or the pay- 
mentof their value.. Ephraim Dismukes assigned this de- 
cree to Andrew Dismukes, who entered into a transaction 
with defendant; received compensation and assigned the title 
of the slaves to her. The defendant also claimed -under a 
probate sale of the estate of Champness Terry. The only 
points raised -by the plaintiff, were, that the stipulations con- 
tained in the counter letter; were stipulations pour autrut. 
That they operated at once to the benefit of plaintiffs, and 
that Ephriam Dismukes could not afterwards revoke them 
by any act of -his. 
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CASES IN THE SUPREME COURT 


A bill of exceptions, to the introduction of certain evi- 
dence, i8 giveii at large in the opinion of the court: 

Thete was-judgment for the defeniiant, and the plaintiffs 
appealed 

Hennen, for appellants. 

Ripley, for appellee. 


Porter, J., delivered the opinion of the court. 

This cause has been twice before-the court, and now re- 
turns here again, after judgment in favor of the defendant. 
A statement of the-case, the pleadings, and the incidents of 
the cause, previous to an examination of the meri s, will be 
found in the seventh volume of N. S., page 58. On each 
trial below, there has been a verdict and a judgment against 
the plaintiffs.—Vol.'7. N, 8, 58—d. vol. 8, 375. 

On the first trials, a great number of bills of exceptions 
were taken to the opinion of the judges admitting and rejec- 


ting evidence. ‘The record, now before: us, presents some” 


questions arising in asimilar way; and they must be dispo- 
sed of, before the case can be examined on its merits. 

A record of certain judicial proceedings in the state of 
Mississippi, in relation to the estate of-the trustee, Terry, 
was offered.in evidence, on the part of the defendant. In 
different parts of this record, there are distinct certificates of 
the register of the orphan’s court, that. the matters. and 
things therein set fourth, are true copies ; and these certifi- 
cates are followed, in one instance, by that of a person sty- 
ling himself judge of probates ; and in another, by ene who 
states, that he is associate judge of the court of prébates : 
that the person who gives the certificates is register, and that 
the copies were made and certified in due forin of law. 

At the close of the ae the following cerrificates are 
found : 

“J, Willis H. Arnold, register of the orphan’s court, and 
clerk of the probate court of the county aforesaid, do certi- 
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court, of all the { ings had in said courts, so far as the 


is a true copy from the record of said Eutop bn eee 
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same has been recorded, in relation to the estate of Champ- es as & aL. 


ness Terry, deceased.” 

The signature and attestation follows, and the lowing 
certificate is subjoined : 

“ State of Mississippi, Hancock county. 

“I, Noel Jourdan, judge of probates for the county afore-. 
said, do hereby certify, that Willis H. Arnold, whose name: 
appears signed to the foregoing certificates, was, at the time 
of signing the same, and still is, the legal clerk of the pro- 
bate court, and the register of the orphans court of Hancock 
"county aforesaid, and that the said certificates and copies are 
made out and certified in due form of law.” 


The objections to the introduction of the record were — 


| placed, in the court below, on four grounds : 

1, Because the proceedings were inter ‘alias acta ; 
to say, between third persons. 

_ 2, Because it does not appear that the certificate of the 
* judge, certifying to the attestation of the clerk, is the certi- 
ficate of the presiding judge, as required by law. 

3. Because the proceedings, in said record, shew that they 
took place before ‘different tribunals, and different judges, 
with different certificates, 

4, Because the different documents, onbeies in said 
record, are many of them distinct and separate proceedings, 
with certificates, shewing the want of unity in the record, 

I. The first ground we think untenable. The deceased 
Terry, was the trustee of the plaintiffs. Theirfather brought 
an action. against him to have the deed rescinded, and the 
property conveyed by it redelivered. The judgment con- 
demned Terry to do so, or.pay a certain sum of money. 


that is 


The defendant sets up a claim as assignee of that judgment; — 


and further asserts, that she holds the property under a sale 
made by the court of probates of the State of Mississippi. 
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Eastern District, The records offered were legal eviden sustain that al- 
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can _iegation: whether they conveyed to her a good title, was 


DISMUKES,§ au another question. 
* 08. ee . 
MUSGROVE. The plaintiffs claim through a deed made to the trustee, 





It the plaintiffs : , : 
claim through a to any proceedings which may have taken place in respect 


P th ‘ : 
eoatheg -sapnatege to the property he held in that capacity. What effect these 


_ ™ oe 8 proceedings could have, or had, on their rights, we will ex- 


any proceedings amine hereafter, when we come to a consideration of the 
which may have > 


taken place in res- merits. 

t to th - ae ; 
ty he. held in that II. The certificate purports to be given by a person who 
apeey. signs himself judge of probates. The act of Congress re- 
_Where the cer- quires a certificate from the judge, chief justice, or presi- 
tificateissigned by ding justice, asthe case’may be. This enactment contem- 
a person who 


styles himself plates, that where the court is composed of one judge, he 
Judge of Probate, : : , a var 
he will be presum- shall sign as judge, without any addition ; but where it is 


ed®to "be the ‘sole 


judge of the court. COmposedof more than one, he shall distinguish and shew that 


he is chief justice, orpresiding magistrate. When theattesta- 
tion comes.from one who styles himself judge, it is not ne- 
cessary he should add, he is the sole judge, or that there are 
no others than himself who constitute the court. He would 
not be judge of the court, but one of the judges of it, if 
there were more than himself. Inthe case of Scott vs. 
Blanchard, ‘we admitted the record on the certificate of a 
person styling himself chancellor, without any addition that 
he was the only person who presided in the tribunal from 
which the record professed to come ; though in some of our 
sister states it is not uncommon for their courts of that de- 


scription to be composed of more than one chancellor.—8 N.. 


S. 303. 

The case to which we are referred in2d N. S, is not that 
before the court. The observations contained in the opinion 
must be taken with reference to the facts there presented for 
decision. The judge, in that instance, certified he was judge 
of a certain district, and did not say he was judge of the court 
from which the record was taken. 


wt 





and he is, therefore, not a third party, to them, in relation . 
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It has, however, been contended, that by lookinginto the re- 
-cord, it is seen that the court is composed of more than one 
judge. This fact is deduced froma cnneale by one of 
theassociate judgesto a part of the record, as has béénalready 
stated, which ‘has a distinct certificate of the clerk. ‘That 
certificate was given three years previous to that on which 
the record was offered and admitted in the court below. 
The presumption, we think must be, that the organization of 
the court was ‘changed in the mean time. But if we ‘go be- 
yond the certificate, on which the law says the record shall 
be legal evidence,we see, also, that the person who signs the 
certificate as judge, was previous thereto, chief justice, and 
So that whether we take 
it under the certificate, or by the evidence offered to impair 


not one of the associate judges. 


its validity, there is no ground to refuse faith and credit to 
the record. 

III. How the record came to be made up of what was ori- 
ginally distinct copies, containing separate certificates, we do 
not know. It is, certainly, an unusual mode of bringing 
the: proceedings of one court, before another, in evidence. 
It most, probably, arose from the party having obtained 
eopies, of separate portions of the record, at different times; 
and having carried these copies to the clérk, when he-wanted 
a full and complete transcript. The latter, to save time, or 
from some other cause, added to them the subsequent pro- 
ceedings, in the settlement of the estate. But be the cause 
what it may, of the record taking this Shape, there is nothmg 
in the facts just stated, which would authorize us to reject 
it. The clerk certifies that the transcript’ contains a copy of 
all the proceedings; and whether that transcript was made 
out at.one, or at different times; or whether it contains one 
or more certificates, the faith and credit due to it, under the 
act of Congress, is not impaired. 

We discover nothing to sustain the objection, on the ground 
that the record is of proceedings in different courts.— 


® 
he 
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A record’ ought 
not to be rejected 
because different 
parts of it mayhave 
been obtain’d from 
the clerk at differ- 
ent times, where 
the certificate 
shows that the re- 
cord of the whole 
proceedings is 
complete. 
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Throughoiit, they are stated to be in the Orphans court and 
court of Probates, and it is seen that the judge of Probates 


DISNUKES & AL presides in the former. The ' clerk certifies, that he is regis- 


MUSGROVE. 


ter of thé: one, and clerk of the other. The certificate 
states, that the record contains all the proceedings in both 
courts. ‘The judge attests the certificate to be in due form 
of law. The act of Congress gives to the judge of the court, 
from which the record is brought, the exclusive power of 


judging of the mode in which it should be made up, and cer-~ | 


tified'by the clerk. 

IV. The fourth objection is disposed of by the observa- 
tions made on the third. 

The bill of exceptions, in relation-to the introduction of 
the record, of the suit in the court of Chancery, in the State 
of Mississippi, presents again a question which has been 
particularly examined, in this court, when the cause was last 
before us. We see no reason to.change the opinion already 
expressed.—_8 NV. S. 383. 

There is another to the admission of notes executed by 
the defendant. We think the evidence authorized the judge 
a quo,to conclude that they made a part of the resgesta, and, 
as such, they were good evidence under the opinion already 
expressed.—See 8 NN. S. 379. 

In the conclusion, to which the jury and court below came 


A donation dis- 9) the merits, no error was committed. The title, under 


ised under the 


orm of a stipula- which the plaintiffs claim, was a donation disguised under 


tion pour autrieve 
is revocable by the 
donor until accep 
ted, and there are 
no exceptions in 


. favor of minors. 


the form of a stipulation pour autrui. Until accepted, 
the donor had a right to revoke it ; and the suit instituted in 
the court of Chancery, in the State of Mississippi, clearly 
operated as a revocation. Minors, by the express provisions 
of. our law, in force at the time of the contract, stood in the 
same situation as majors, as it relates to donations; and the 
want of acceptance, by them, produced the same effect.— 
Civ. Code, 220, 222, arts. 57 and 65. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, 
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OF THE STATE OF LOUISIANA. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


When a vessel sails under charter party, the owners have an insureable HODGSON.ET AL 


interest in freight. 

The failure of the insured, to communicate to the assurers the knowledg 
of the fact, that the vessel was under charter party, is not such a conteal- 
ment as*will annul the policy. 

The knowledge or information material for the insurer to know, and 
necessary to be communicated to him, when the contract is made, is a 
question of fact, and the materiality of the information is to be determined 
under a congideration of all the circumstances which belong to the case. 


The plaintiffs contracted with the defendants, to insure 
the freight of the brig Naiad, valued at 5000 dollars, at and 
from New-Orleans to Mobile, and at and from Mobile to 
Liverpool. 

The vessel, then under contract of charter party to load 
at Mobile, proceeded on the voyage and was wrecked before 
her arrival. At the time the insurance was effected, the 
defendants were not apprized that the vessel was under 
charter party; nor did they make any inquiry as to the fact. 

The vessel sailed in ballast, and when wrecked, had no 
cargo oh board. This suit was brought to recover the 
amount of the policy; and resisted by the defendants on two 
grounds : first, that at the time’ of the loss, the vessel had 
earned no freight, and the assured had no insureable interest 
therein: 2d. that the assured concealed from the defend- 
ants the fact, that the vessel was under charter party, to 
proceed to Mobile, apd there take on board her entire cargo 
—which fact was not in the contemplation of the respond- 
ents, and would have increased the risk and augmented the 
premium. =, 

On the trial, West and Laidlaw, secretaries of different 
insurance offices, were €xamined, and gave it as their opinion, 
that a knowledge of this fact would rot have enhanced the 
premium. There was judgment for the defendants, and the 
plaintiffs appealed. 


Strawbridge, for appellants. Morse, for appellees. 





HODGSON ET AL vs MISSISSIPPI INSURANCE COMPANY. Eastern Peg 
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ae = he Mathews, J., delivered the opinion of the court. 

ee: SF This is.an action on a policy of insurance of freight, valued 
mopesow'er AU at 5000 dollars. Judgment was rendered against the plain- 
Mrssts. INS. co, tiffs in the court below, from which they appealed. 

The insurance. was made on the brig Naiad, at and from 
New-Orleans to Mobile, and at and from Mobile to-Liver- 
pool. The vessel sailed from the first mentioned port: in 
balast, and was lost previous to her arrival at the second. 
She sailed under charter party. 

The liability of the insurers to indemnify the claimants 
for the loss sustained, is resisted on two grounds : first,‘ that 
they had no insureable interest at the time, when the acci- 
dents occurred, which occasioned the loss: 2d, that if they 
had such interest, it depended solely on the charter-party, 
which was concealed from or not disclosed to the insurers, 
when application was made to them to assume the risk. 

It is clear, from the authorities cited, that, had the brig 
sailed from New-Orleans without charter party and without 

Where a vessel any cargo, the evidence of the case shews the loss to have 
elgg — occurred at such a time, and in such a manner, a# to exo- 
havean insureable norate the underwriters from all responsibility for freight. 
interest in freight. 

It is equally clear, from the same authorities, that in sailing 
under a charter party, the owners had an insureable interest 
in freight, commencing at the time the vessel left New- 
Orleans; which renders the insurers liable to pay the whole 
amount stipulated in the policy as valued therein.—See 
Phillips on Insurance, from page 51 to 54; and 3d Kent’s 
“ Commentaries, p. 118, and the cases cited by. these authors. 

The failure of  Lhis view. of the case dispenses with all other considera- 
the insured to tions, except those which relate to the failure on the part of 
the Sees, the the insured, to communicate to the.insurers the circum- 
mes’ the stance of the brig sailing under charter party. Is this such 
sel was under char 4 concealment or failure to disclose a fact so materially 


ter party, is not 


such a conceal- affecting the risk assumed, as to annul the policy? We 
ment as will annul ,. : ee ties 
the policy. think not. It is the duty of persons wishing to obtain in- 
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surance, to make a faithful représentation of all facts sup- Eastern District: 
, ies 2 7 April 1831. 

posed to be. particularly within their knowledge, which yx) 

might have an effect on the contract, by increasing the risk HopGSoN er au 

to be taken by the insurers ; and a suppression or corceal- yiss. he co 

ment of such facts, whether through negligence or design, 

will generally avoid a policy. Freight Jato sensu, means 

either compensation for the use of a ship ; or compensation 

for the transportation of merchandise. An insurance effected 

on freight. eo nomine, embraces either kind. The first 

species is generally created by a contract of charter party ; 

and so soon as the vessel breaks ground, its hire is at risk, 


and constitutes a legal subject of insurance. The right to 


_ the secured commences only when the goods are put on 


board, &c.— Phillips Ins. p. 52. ‘ 
In the present case, the msurance was made on freight at 
and from New-Orleans to Mobile, and at and- from the latter 
place to Liverpool. If cargo had been put on board at the 
first port a quo, the underwriters would be most clearly 
liable under their contract, and the risk would have been 
equally as great, if not greater, than that which occurred by 
the circumstance of the brig sailing in ballast from New- 
Orleans to Mobile; where, according to the charter party, 
cotton was to have been taken in to be transported to 
Liverpool. If, then, they were willing to insure freight on 
the whole voyage, as stated to them in the application for 
insurance at one and a half per cent., it cannot be supposed 
that they would have required a greater premium, had the 
fact beerf communicated, that the cargo was to be taken in 
at Mobile. The course of the voyage to be imsured, was The knowledgé 
sufficient in itself, to have put them on inquiry as to the place °F information mas 


terial for the insur 


where the vessel was to be loaded. The knowledge. or rer to know and | 
information material for the insurer to know, and necessary poste, i 
to be communicated to him, when the contract is made, is a ee Be. 
question of fact, and the materiality of the information is to ph yee S = - 
be determined under a consideration of all the circum- ty of the informa- 
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nein ee stances which belong to the case.—3 Kent's Com. p. 282.— 
pee Now, in addition to the circumstances already stated, which 
HopGseN ET At lead us to the conclusion that the fact of the vessel sailing 
Miss. INS. co. under charter party, if it had been communicated, would 
tion is to be deter- 20t have prevented the insurers from making the contract 
0 ana which they did. We have the testimony of several clerks 
the circumstances or secretaries of insurance companies that, in their opinion, 
which belong to 

incom, this fact would not have been considered as a circumstance 
calculated to increase the risk, and, consequently, could not 
have afforded ground for an increased premium. If we add 
further, the known frequency of vessels sailing under charter 
parties, no doubt can remain, that there was not an indispen- 
sible obligation on the part of the applicants for insurance, in 
the present instance, to communicate their charter party to 
the insurers. In other words, the neglect to make such 
a communication does not amount to a legal fraud, sufficient 

to avoid the policy. 
It is, therefore, ordered, &c. that the judgment of the 
District Court be avoided, reversed and annulled ; and it is 
further. ordered, adjudged and decreed, that the plaintiffs 


and appellants do recover from the defendants and appellees 





the sum of five thousand dollars, with interest at the rate of 


five per cent. per annum, from the judicial demand, with 
costs in both courts, 


MAYOR ET' AL vs. RIPLEY ET AL. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

The act of 1825, declaring it not to be good cause of challenge to a juror 
that he was amember of thecorporation that was a party in the cause, is 
not repealed by the provisions of the Code of Practice, 


An act of the legislature, the execution of which is suspended by one of 


its clauses, or by a delay of its promulgation, may, in the meanwhile, be 
modified or repealed by a posterior act. — 


The defendants objected to the swearing of the jury, on 
the ground that they were inhabitants of the city of New- 














Orle 


gusta 


P 


defe 


corp 
plai 


sons 
tion 
be ¢ 
ber 
Coc 
by i 
neit 


nio! 
the 
the 
to. 

cel 

















OF THE STATE OF LOUISIANA. 
Orleans, and members of the corporation. The court a quo, Eastern District, 


‘ “yo ee April 1831. 
sustained the objection, and the plaintiffs appealed. rw 

Moteau and De Armas, for appellants. ane” ate 

Hennen, for appellees. RIPLEY ET AL. 


Porter, J., delivered the opinion of the court, 

The jurors called to try the’ case were challenged by the 
defendants, on the ground that they were members of the 
corporation. The court sustained the objection; and the 
plaintiffs appealed. 

The legislature had provided for the interest which per- 

. sons, so circumstanced, might have in cases of this descrip- 
tion. By the act of January, 1825, it was declared not to 
be a good cause of challenge to a juror, that he was a mem- 
ber of the corporation that was a party inthe cause. The 
Code of Practice, however, contains a contrary provision 
by its 507th article. ‘The competent juror is he who thas 
neither an interest, direct or indirect, in-the cause. 

The: judge of the court of the first instance, was of opi- , scleion ie nai 
nion, that the provisions of the Code of Practice, repealed be good cause for 
the act of 1825 ; and that opinion were doubtless correct, if pon at _ 
the Code of Practice had been passed after the act, alluded ™ember ofthe cor- 


poration that was 


to. But it escaped the judges attention, that the code re- 2 Party in’ the 
cause, 1s not re- 


ceived legislative sanction on the 12th April, 1824, nearly pealedby the pro- 
° » : visions of the Code 
one year previous to the actof 1825. It is true,- the of Practice. 

code was not promulgated until the autumn of 1825. But 
there cannot be a doubt, as has already been decided by this 

‘ ‘ : An act of the le- 

court, “that an act of the legislature, the execution of which gislature, the exe- 

: : : cution of which is 

is suspended by one of its clauses, or by a delay of its pro- suspended by. one 

j 1 H i of its clauses, or 

mulgation, may, in the mean while, be modified or repealed by a delay of its 

by a posterior act.—7 N.S. 469. promulgation may 

a aaa in the meanwhile, 

It is, therefore, ordered, adjudged and decreed, that the pe modified or re- .’ 

judgment of the District Court be annulled, avoided and — 7 
reversed; and it is further ordered, adjudged and decreed, 


that the ease be remandéd to the District Court, with. direc- 
Q2 
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istic, tions to.the judge not to reject the jurors called to try the 


same, on the ground that they are inhabitants uf New Or- 
leans, paying taxes for their property therein. Ahi it is 
further ordered, that the appellees pay the costs of this ap- 
peal. 


' BACHEMAIN vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 


OF NEW ORLEANS. 

Where the judge a quo, has made a statement of facts, it is not required 
to show that any attempt was made to have one made between the parties. 
The Supreme Court will presume that the judge has done his duty, and did 
not volunteer in making a statement, till it was his duty to do so. 

The syndic of an insolvent cannot, on a mere motion, be made liable de 
bonis proprius. 
¢ Where there is a statement of facts, the cause is examinable in every one 
of its parts without exception. 

A creditor of the insolvent, took a rule upon the syndic, 
to shew cause, why he should not, within a given time, file 
a tableau of distribution, or be condemned to pay the 
amount of the claim. Service of the rule was made upon 
the syndic, who not answering, the rule was made absolute 
for the payment of the claim; and the syndic appealed. 

‘The record was certified by the judge, to contain all the 
matters of fact upon which the case was tried. 

Hoffman, for appellee, prayed the dismissal of the appeal, 
on the ground, that it was not brought up comformably to 


law. 


Martin, J., delivered the opinion of the court. 

The syndic, in this case, having neglected to file a tableau 
of distribution, Shamburgh, one of the creditors, obtained 
a rule on him, to shew cause why he should not, within a 
fortnight, file a tableau, or be decreed to pay the appellant’s 


claim. — 
The rule was served: the syndie took no notice of it. The 
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rule was made absolute for the payment of the claim; and he 
appealed. 

The appellee has prayed for the ented of the cclueh 
on the ground, that there was no statement.of facts. 

The judge has certified, that the record contained all, the 
matters of facts on which the cause was tried. 

It has been urged, that the appellant does not appear to 
have made any atternpt to have a statement of facts agreed 
upon with the appellee or his counsel; and there appears 
no facts on the record, neither has,the case been tried on any 
documents. 

We are not aware that it was ever, in any case before us, 
required, where the judge a quo has made a statement of 
facts, to prove a vain effort of the appellants, at having one 
made between the parties. We presume the judge has 
done his duty, and did not volunteer in making a statement 
till it became his duty to do so. 

We are ignorant of any better way the judge has to 
state the facts, in a case like the present than by a refer- 
ence tothe record, and his certificate that no fact is therein 
omitted. We think the appeal ought to be sustained. 

Onthe merits. It is clear, the remedy against the syndic 
was mistaken. He could not, on a mere motion, be made 
liable de bonis proprius. 





error. 
There isa statement of facts, and in such a case, the case 
is before us examinable in every one of its parts without ex- 
ception. 
It is, therefore, ordered, adjudged and decreed, that the 





judgment of the Parish Court be annulled, avoided and 
reversed; the cause remaned it for further proceedings, and 
that the appellee pay costs in both courts. 
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Where the judge 
a quo has, made a 
statement of facts, 
itis not required 
to:show that any 
attempt was made 
to have one made 
between the par- 
ties. The supreme 
court will presume 
that the judge has 
done his duty,and 
did not volunteer 
in making a state- 
ment until it was 
his duty todo so. 


The syndic of 
an insolvent can- 
not on a mere mo~ 
tion, be made lia- 
ble de bonis pro- 


The appellant’s has urged, that we cannot correct the prius. 
error of the first jadge, because there is no assignment of 


Where there is 
a statement of 
facts the cause is 
examinable in all 
parts without ex- 
ception. 
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Eastern Dowie, GALE vs. QUICE’S BAIL. 
for APPEAL FROM THE COURT OF THE PARISH AND CITY 
GALE OF NEW-ORLEANS. 


v8 
QUICK’S BAIL 





It cannot be considered an incident in the cause, after judgment is ren- 
dered ‘against the defendant, to call in another party for the purpose of 
obtaining judgment against him. It is, on the contraty, the commencement 
of a new suit against the surety, growing out of the proceedings against the 
principal which have terminated in judgment and execution. 

A trial by jury cannot be refused on the ground that the suit commenced 
by motion instead of petition. 

The bail has a right to file an answer and have his case tried by a jury. 


On a motion to enter up judgment against the defendant’s 
bail, the latter filed an answer and prayed a trial by jury. 
The court a guo refused to receive the answer, and gave 
judgment for the plaintiff, from which the bail appealed. 

Conrad, for appellant. 

1. The proceedings against bail are to be tried summarily 
and: without the intervention of a jury.—C..P. art. 235. 

Preston, contra. 

The bail was entitled to a jury. He might have wished 
to show non-age when the bond was signed, or that the ori- 
ginal defendant was dead.—Labarre vs. Fry—9th Martin's 
Rep. 381. 


Porter, J., delivered the opinion of the court. 

The plaintiff recovered judgment against the defendant, 
and issued a fiert facias, and capias, to enforce it. The 
sheriff returned nulla bona on the first ; and, on the second, 
stated that the defendant could not be found ; whereupon a 
motion was made, that judgment should be rendered against 
the appellant, as bail of defendant. 

To the notice served of this intended motion, the appel- 
lant appeared, and offered an answer, in which he denied he 
was bail, and prayed for a trial by jury. 

The court refused to admit the answer ; upon which the 
appellant demanded a trial by the court. The judge refused 
a trial, and ordered judgment to be entered up in favour of 
the plaintiff. From that judgment this appeal is taken. 
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If this proceeding be correct, then it follows, it is sufficient Eastern District, 
April 1831 
for one party to allege, and the other shall be condemned. nr 
And it also follows, that the notice which the law requires to — 
be given to the party against whom. judgment is sought, ats CREDITORS 
would be a useless, and worse than useless, a burthensome 


ceremony. He would be required to attend, and forbidden 


to make any defence when he did attend. 

The appellee contends the court did not err, because the 
Code of Practice provides, that if the bail does not present 
the body of the defendant, judgment’ shall be rendered 
against him, on motion, after.ten days notice, on the produc- 
tion of the bail bond.—Code of Practice, 235. 

And he further urges, that by the provisions of the same 
work, certain cases are to be tried summarily without the 
intervention of a jury; and the present is one of those con- 
templated by these provisions, it being an incident wn the 
cause.— Code of Practice, 755, 757. 

It cannot be considered an incident in the cause, after ,, chnnot be con- 


judgment is rendered against the defendant, to call in an- sidered an inei- 
dent in the cause 

other party, for the purpose of obtaining judgment against after judgment is 
against 


him. It is, on the contrary, thecommencement of a new the defendant, to 


suit against the surety, growing out of the proceedings against mp" “a aeane pare 


the principal,|which have terminated in judgment and execu- of perpen judg- 
men against him 
tion. There is no other ground to justify us bringing this It is on the contra- 


case within the provisions of the Code of Practice, in regard [¥;‘R* commence: 


, : ° : inst the sure 
to summary trials, and refusing a jury, except the suit com- ale aa ofthe 


mencing by motion, instead of petition ; and this, in our opi- proce 
gainst the Letatte 
nion, is not sufficient. The law has not said so, and this eal which have 


mode of trial should not be extended by implication. The as injudg- 


; ituti 1 tion. 
legislature may, under our constitution, refuse to partiesthe 9. — 
benefit of a trial by jury, in civil cases. But courts cannot cannot be refused 

, on the ground that 
presume they intend to do so, unless the directions are clear, the suit commene- 
or the necessity so cogent, that their intention is manifest ; ire po og 
for the utility of this mode of investigating facts is great, 


and the institution justly dear to the citizen. Previous to the 
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Eastern. District Code of Practice, our law sanctioned proceedings against 


































April.i831.~ ; 
Va ~~ bail by motion. The case of Labarre vs. Fry’s bail, arose 
SALE under it, «nd presented the same questions with that now 


vs. 
nis crepitors. before us. We were of opinion there, that the bail had 


“The bail has’ a @ right to file an answer, and have his case tried by a jury, 
rs gee: Baa - The reasons which then influenced us, retain their full force 
case tried byajury On our minds. ‘The defence of the bail may present ques- 

tions of fact, difficult to decide ; the testimony may be con- 
flicting—the weight due to it uncertain. He may allege the 
instrument was forged—he may deny he was the person 
who signed it—he may plead minority—he may shew pay- 
ment—he may aver a surrender of the debtor, and allege an 
escape. Why, in such matters, he should not have a full 
defence, and the benefit of a jury trial, we cannot see; and 
consequently we cannot presume the legislature intented he 
should be deprived of them.—9, Martin, 381. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the Parish Court be annulled, avoided and re- 
versed ; and it is further ordered, adjudged-and decreed, that 
this case be removed to the said court, with directions to the 
judge to permit the defendant to file the answer presented 
by him: and it is further ordered that the appellee do pay 
the costs of this appeal. 








SCHROEDER’S SYNDICS vs. NICHOLSON. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


his goods to his creditors and they accept it, there is a transfer of the prop- 
erty ; and a judgment obtained in a court of the U. States, posterior to that 
transfer, cannot affect the property ceded. The State has a right to regulate 
property within her limits, and to say how, when, and on what conditions, 
it shall cease to belong to one person and be transferred to another. 


The cessio bonorum of the insolvents was accepted on the 


appointed ; the proceedings before the Notary returned into 





By the laws of Louisiana, where an insolvent debtor makes a cession of 4 


11th December, 1829. At a meeting of the creditors, le-™ | 
gally convoked, onthe 19th January following, syndics were * 
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court, and -homologated on the 29th Januar#¥1830. Pend- Eastem District. 
pril 1881. 
ing these proceedings, to-wit: on the 19th @aunry, 1830, es, 


suit was commenced against the insolvents, in the District sagt 
Court of the United States, for the Eastern District of vs. 
NICHOLSON. 


Louisiana, by C. and J. D. Wolf, citizens of the State of 
New York,’ and judgment rendered in their favor on the 

- 30th of the same month. On the Ist February, execution 
issued, and the goods ceded by the insolvents, were levied 
on by the marshal, and subsequently sold for the sum of 
six hundred and sixty-nine dollars eighty-four cents. Be- 
tween the seizure and sale of the goods, a motion was made, 
in the court of the United States, in behalf of the defen- 
dants and their syndics, to have the execution set aside and 
the property released from the seizure. The court, after 
argument, took the case under advisement, and discharged 
the rule. 

This suit was brought to recover damages from the mar- 
shal, who set up in defence:—Ist. The authority of the 
writ of execution from the court of the United States: and, 
2d. the discharge of the rule to set aside the execution, 
which he averred had the force of res judicata. 





There was a verdict and judgment for the plaintiffs in the 
court below, and the defendant appealed. 

Slidell and Maylin, for appellant. 

Grymes, for appellee. 


Porter, J., delivered the opinion of the court. 

The insolvents made a surrender of their property, to 
their creditors, under the laws of this State, on the llth 
December, 1829. On the same day, the cession was ac- 
cepted by the judge. On the 19th January, of the follow- 
ing year, a meeting of the creditors was called before a 
- Notary, who assented to the prayer of the petitioners; ac- 
cepted the cession of their goods and effects, and appointed 
syndics. On the 29th of this month, the proceedings of 
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Eastern District, ; : . a 
oy mee the creditors Were returned into’ court, and by its judgment 


expressly horBlogated. 

Between the period of filing this petition for a surren- 
der and that of the homologation by the court, of the act 
of the creditors acceding to it, suit was commenced in the 
District Court of the United States, for the Eastern District 
of Louisiana, and judgment obtained against the insolvents, 
upon their confession of debt. On the first day of February, 
execution issued from this court; and, two days after, the 
marshal levied under it, and seized a portion of the mer- 
chandise which the insolvents had already transferred to 
their syndics. On the 8th, of the same month, he made a 
further levy ; and on the 25th, sold the goods, so seized, 
for the sum of six hundred and sixty-nine dollars eighty-four 
cents. 

After the seizure, and before the sale, a motion was made, 
in the court of the United States, by the defendants, and the 
syndics who are now plaintiffs before this court, to have the 
execution set aside, and the goods levied on, discharged 
from the seizure. The court, after hearing argument, and 
taking the case under advisement, discharged the rule. 

This action is brought to recover damages from the mar- 
shal for these alleged illegal acts. He pleads in defence, 
the authority of the writ of execution issued from the court 


of the United States, and the discharge of the rule to set | 


aside the execution; which, he avers, has the force of res 
judicata. 

The last ground of defence must be first considered, for 
if sustainable, it precludes any examination of the merits. 

A good deal was said, in the argument here, as to what 
was really put at issue, and decided in the court of the Uni- 
ted States. Counsel have differed very much in their state- 
ments; and, it is obvious, we must decide on the record, and 
nothing else. On examining it, we find that no grounds are 
assigned for the rule ; and no reasons are given by the 



































» any: 
no si 
this « 
and ' 
‘nion 
* defer 
son 
. condi 
%399, 
Mart 

















| 








& ve * 
« 


~ SOF THE STATE OF LOUISIANA. 


court for discharging it. We: are left to conjecture; for } 


nothing is proved. ‘It is said, the syndies could siot ‘have 






appeared in that court, unlession a claim of ‘property. ° This : sna 


fisa mistake. By the 396ariicle of the Code of Praetice,-a 


third. person may file opposition to an execution, on two 
grounds :—one, that he is the owner of, the-other, that he 


_ has a privilege ‘onj the thing seized. ee the 
plaintiffs appeared’ here, we-cannot say ; ; ‘authori- 


ty of the. thing judged, takes place only with respeet to what. 
was the object of the judgment. Again, by our law, which. 


we understand furnishes the rules of proceeding in the court 
of the United States, for Louisiana, it js a matter: of very 


' great doubt, indeed; whether a third party, on a claimof 


property, can have an execution set aside, otherwise than by 
a petition. The 398 article of the Code of Practice, is 
express to that effect. . We do not know but it was on that 


. ground the motion was dismissed ; and. if it were not, it is 
very questionable whether the refusal, by the court to en- 
., join in a case:like this, can form a bar toa claim; for damat 
ges. The code-seemsto consider this; application .an acces- 


sary to the investigation of the merits, which is to-be made 
in a:suit brought for that purpose. But ‘without expressing 
any decided opinion on this point, we ‘are-clear that there is 
no-satisfactory proof before us, that the question raised in 


this cause, was decided by the court of the United States ; ; 


and we cannot presume it. Entertaining, as we do,. an opi- 
nion entirely adverse te the correctness and. legality of the 


* defendant’s conduct, we cannot suppose that the learned per- 
son «who presides in that court, could have decided, such 
conduct was conformable to. law.—Code of Praetice 398, a 


9399, 400 and 401." Ingersol’s Digest, Ed. 1825, 140 
Martin, O. 8. 214, 

Authorities have been read to us in order to establish, that 
‘the officer is protected by the writ, and cannot be affected 
by the irregularities of the judgment. This is true. - But no 

R2 
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v. 
NICHOLSON. 
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Bester D’sirict, authority could sanction his taking the property of B, under J he, 
_— " an execution against.A ; and that we understand tobe the | - Jay 
soHRoEDER’s question before the court. tra 
NDICcS 5 . J 
vs: By the laws of Louisiana, where an insolvent debtormakes & J © jggy 
NICHOLSON: acession of his goods to his creditors, and they accept it, ‘om 
° By the laws of there is a transfer of' his property ;—it ceases to be his.and the 
ba isi y . er . . 
“ ee becomes J We are unable to distinguish between this | oy 
or makes a cession : : 
of his ouviete bie change of ownership, and any other which may be made un- of sor 
creditors and they der the.laws of the state, by the common forms of aliena. } gor 
accept it, there is , , ' : ; : 
a transfer of the tion. And if a judgment, obtained in a court of the Uni- or | 
reid ottmet ted: States, posterior to that transfer, ean reach back and | the 
i ourt of the ae Oe ‘ : 
cas Gutevwes- avoid it, it must have the game power with regard to every fro 
terior to that trans- other conveyance. This principle appears to us tostrike at pre 
fer, cannot affect w A : 
the property ce- the sovereignty of the state,on a matter of the most vital im- mo 
“omg” right ie portance to her, and in relation to which we did not suppose fror 
te roper : ‘ 
een ae rate her supremacy was doubted. She certainly has a right to ano 
ant to en. regulate property within her limits, and to say how, whén, the 
m, and on ee . 
what’ conditions, and on what conditions, it shall cease to belong to one per; tha: 
; a. 
ares canes! son, and be transferred to another. deb 
"son and be trans- — The decision of the majority of the court in the case of ishr 
ferred to another. , 4 , 
* Ogden vs. Saunders, has. been relied on, in order to shew inst 
.- that a discharge under the insolvent laws of a  state,,cannot 7 
be- pleaded in bar to a suit bya creditor who is a eitizen of . fied 
another state. ‘That decision may be admitted to its full The 
extent, without impugning the principles we have just laid ena 
down. The. authority of a state to discharge its citizen con 
from legal proceedings against him, by a creditor who was this 
never subject to its laws, either in his person, or by his con- the 
tract, may be conceded, without at‘all affecting its ‘right I 
over property within its jurisdiction, and which ithas power hav 
to regulate and controul. The judge who delivered the” 4 and 
opinion of the majority of the court in that case, in illustra- aw 
ting his argument, says, a discharge under state. insolvent con 
laws, could not prevent the execution of a capias ad satis- give 


faciendum, which issued from an: United States’ court. If 
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he, or those whose opinions:he expressed, had thought these ean lorit 108) mo 


laws could not withdraw property which had been already 
transferred under them, fromthe operation of a:fiert facias 


® issuing from the same court, we presume he would not have. 


omitted so striking an illustration. The distinction between 
the case put by the supreme court: and that now before this 
court, appears to us obvious.. Neither state insolvent laws, 
for any other law of a state, can interfere with an’ exect- 
tion of the courts of the United States, against the person 
or property of a debtor, so long as that property ¥s his, or 
the debtor exists, unless in those cases where by process 
from the state courts, their execution may have obtained a 
precedence. But state laws may have provided for certam 
modes of alienating property before the execution Issues 
from the. federal court; and if the property belongs to 
another, at the time the writ comes into the marshal’s hands, 
there is fo more reason for giving it effect on that property, 
than there would be to give a capias effect on the body’of a 
debtor who had previously been condemned to capital pun- 


’ jshment under a state law. -In both the’ one, and the other 


instance, there is nothing for the execution to act on. 

The doctrine; under which this act of the marshal is justi- 
fied, seems to us to lead to the most alarming cqnsequences. 
The suit in concurso is a remedy provided by state laws; to 
enable’creditors to enforce their claims against a debtor. Its 
constitutionality, so far as it affects creditors, citizens of 
this state, cannot be questioned. This has beéh settled by 
the highest authority. 

If then the proceedings, nm the exercise of this remedy, 


have proceeded so far as to produce a changé of property,” 


and they are not of sufficient force to prevent a levy under 
awrit of execution from the United States courts, the same 
consequence must follow whena judgment of these. courts, 


_ given in an ordinary case at the suit of a single creditor, is 


about to be carried into effect. The writs of execution 
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barttagy eg from the tribunals of the United States will, in all cases, ' 
‘\~-~m ~—~«stake precedence, and have a preference, over those of our A 
scHRoepER’s state.. The sheriff must surrender the property seized to ke 
SYNDICS - : amg TI 
v8. the marshal ; and the foreign creditor be paid in preference } | ¢ depo 
NICHOLSON : . . ° . 
to the domestic creditor. We have looked in vain for any If 
thing in the constitution of the United States, which gives f A 
this advantage toa citizen of another state, or. a foreigner, (wit 
over our own citizens; and which makes right‘depend, not [sch 
on the contract, or the law of the contract, but on the tribu- syn 
nal where the remedy is sought. : mac 
Again, when is the right-of preference to cease? If a and 
change of property does not terminate it, what will? If it The 
exist at all, it must have its source ina supposed right to” C 
the property of a debtor which a foreign creditor enjoys, and 1] 
of which he cannot be divested by executions from state ture 
courts, or by transfers made under the laws of the country witl 
where the property is situated. If it be of that rigorous na- . 
ture, it will follow the property into any hands it may come. tion 
Sales by syndics, or under an execution from a state court, 
will not affect it. Strange as this may appear, and absurd J 
as is the consequence, yet there is not a single reason which _ 
can be given to invalidate the transaction before the court, . cess 
that would not destroy any other alienation made under the plac 
laws of the state. The concurso is a remedy she gives her pea 





own citizens to enforce their claims against a debtor; and if | exh 
that remedy does not assure to them the property they ac- 


quire under it, in case there is a foreign creditor, all her re- insi 
medial laws are a mockery, and worse than a mockery. not 
It is, therefore, ordered, adjudged and decreed, that the I 


judgment of the District Court be affirmed with costs, 
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% GOUY vs. HIS CREDITORS, 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The deliberations of creditors need not be homologated. 


© depositions of a créditor, stating specially the acts of fraud. 
Tf the creditors refuse a discharge, the judge cannot grant one 


j At a meeting of the insolvent’s creditors, all who appeared 
(with the exception of one) made a declaration that the 
schedule exhibited evidences of fraud. ‘They appointed a 
syndic, and refused the discharge. No opposition being 

‘made, the proceedings were homologated, upon motion, 
and the insolvent discharged from the payment of his debts. 
The creditors appealed. 

Conrad, for appellant. 

1. The decree of homologation was irregular and prema- 
ture; the requisite formalities not having been complied 
with, and there being charges of fraud against the insolvent. 

2. The court erred in granting a discharge to the peti- 
tioning creditor. 





Martin, J., delivered the opinion of the court. 


> 


The insolvent filed his petition ; the judge accepted the 
cession of his goods, and a meeting of his creditors took 
place before a notary, at which all-the creditors, who ap- 

peared, except the insolvent’s wife, alleged that the schedule 
exhibited strong evidences of fraud, and refused to grant 

him a discharge ; the wife made no allegation of fraud, but 
insisted on all her rights, privileges, and mortgages ; but did 
not speak of a discharge. 

No opposition was made to the proceedings before the 
notary ; the District Court homologated them, confirmed 
the nomination of the syndic, and discharged the debtor 
from the payment of his debts, according to law. 

Several of the creditors appealed, whose counsel has 
urged that the homologation was irregular and premature. 
The regular formalities not having been eomplied with; 








The charge of fraud against an insolvent must be made on the written 
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ketone Diente and there being charges of fradd, and the court erred in 
- saw i discharging the debtor. 


nt - The act of 1817, 2 Moreau’s Digest, 429, sec. 17, has 
18 creprrors. declared that it shall no longer be necessary to have the * 
The delibera- deliberations of creditors (in a case like the present) homo- 


tions of creditors logated—it is clear nothing required or authorized the homo- 

need not be homo- . ‘ : : 

logated. logation. The appointment of the syndic might have been 
opposed in court, within ten days after the meeting of the 
creditors ; after the expiration of that delay, an opposition 
would have been too late; and it appears fifteen or sixteen 
days had elapsed when the confirmation took place. 

The charge of It is true the creditors alleged that the insolvent’s failure 
li grea be CXhibited strong evidence of fraud; but the law allows 
made onthe writ- tne opposition to the surrender of goods, on the written 
a dédior stoting depositions of a creditor, stating specially the several facts of 
specially the acts fraud, being alleged against the debtor—id. sec. 18. The 
of fraud. 

District Court, therefore, did not err in regarding the un- 


If the creditors g l : en: epeilineen Tetinaie etna 
ks dinleans sworn and general allegations of editors, at et 





the judge cannot ing; but he, in our opinion, erred, in discharging the insolvent 


per from the payment of his debts. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and preceeding to give here such a judgment as, in 
our opinion, ought to have been given below; it is ordered, 
adjudged and decreed, that the insolvent be relieved and 
discharged from every imprisonment for any’ debts con- 
tracted before the surrender, and from every judicial pro- 
ceeding relative to the same, except in case he should 
thereafter acquire other property. 

The costs of the appeal below to be paid by the estate. 

DAUNOIS vs, LEEDS 
APPEAL FROM THE COURT OF THE PARISH AND CITY 


OF NEW-ORLEANS. 
If, owing to irregularities in the proceedings, a public sale be illegal, the 
purchaser must return the property, for he cannot hold it under a sale which 


y 
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is null and void. If, on the contgary, the sale be perfect, he must pay the Eastern pnt 180. 







iF 
price and cannot keep both the property and the price he was to pay for it 831. 
Pyw 
, The defendant, at. a public sale made by the plaintiff a8. paunors 
08. 





city marshal’ of New-Orleans, became the purchaser of a ~ , pops. 
slave, and refused to pay the price or redeliver the property. 

This suit was brought to recover the price, or compel the 

defendant to restore the slave. 








The defendant set up the following grounds of défence : 
1. That the marshal was without authority to sell, as the 
City Court had no jurisdiction or right tosissue process 
against real estate or slayes. 
2. That the. formalities required by law for the sale of 
slaves, were not complied with. 
3. That the slave was the property of one Crocket, by 
whom he had just reason to fear he should be disquieted. 
* — Crocket intervened in the suit and took out a commission 
to prove title to the slave, which was not returned. There 
was a verdict and judgment for the plaintiff, and the defend- 
ant appealed. 

Lockett, for appellant. 

1. The marshal has no authority to sell real property, 
under the laws creating the City Court.—l, Moreauw’s Dig. 
p. 347.—The judges of the City Court, are only invested 
with the same powers that justices of the peace had, and 
they possessed no authority to seize or sell real property.— 
C. P. art. 1144, 1146, 1147. The act creating the court 
gives the judges power to determine all suits except of a 
reabnature. 

2. The marshal gave no notice of the seizure as required 
bylaw, nor was the sale advertised by being posted upvat 
the church and court-house door.—C. P. art. 654, om" 
Martin, N. S. p. 246. 

3. The defendant had just reasons that he would be sued 
and disquieted-in his possession from the intervention of 
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Eastern’ District Crocket, and had a right to reftise the price.—C. C. art, 
April 1881-9685, 2505. 


DANOIS — “4eThe: law expressly allows purchasers to retain the 
idieoe. price:in cases similar to the present.—C. P. art. 710. 


Roselius, contra : 

1, The City Court has authority to issue process to ‘seize 
and sell immoveable property, to testify its judgments; but 
whether it has or not, the defendant cannot keep the slave 
and the price at the same time. 


Porter, J., delivered the opinion of the court. 


The defendant who purchased a slave at a public sale, © 


made by the plaintiff, marshal of the City Court, refused 
to pay the price, or redeliver the property to the petitioner. 

He is now sued for the price of the adjudication, with 
interest and costs; or to restore the slave and pay hire for 
him. His answer sets up various irregularities in the pro- 
ceedings by which, as he contends, the sale’was null and 
void. 


If oing*{o ir- If this defence be sustained by the facts, the defendant, 


regularities 1n the 

procéediaifh, ; 

eg gr which was void. If, on the contrary, the facts do noi sus- 

must “rn an tain it, then he must pay the price, for he cannot keep the 
operty, for he : ° 

ampor bold it wn- property and the»money he was to pay for it. So that 


der a sae wet which ever way the case is considered, judgment must be for 
~ > 


on the contrary, sats 
the sale be perfect the plaintiff. 


he aan ay the The decree of the court of the first instance, which con- 
: ; 
aoe both the Be demns the defendant to the debt and costs, we think meets 


eee —. the justice of the case, and it is, therefore, ordered, adjudged 
pay for'it. and decreed, that it be affirmed with césts. 


a 





, Must return the slave, for he cannot hold him under a sale « 
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erw vs. HIS CREDIBORS—HAGAN AND CO. APP’TS., Eastem District 
APPEAL FROM THE COURT OF THE PARISH AND (ens buch * « 
OF NEW-ORLEANS. tees PETA +e 
Where negotiable notes are delivered as security for a debt, and. ndiai- Has my nF 
thentic act is made to evidence the pledge, they will not confer apeen ss 
in case of insolvency. , ®t 


Opposition was made to the homologation of the tableau 
of distribution for this: That there was no account therein 3 
of certain notes which were deposited with John Hagan 
& Co. by the insolvent, and which formed part of the pro- 
perty ceded by the latter to his creditors.” To prove the 
deposite, interrogatories were propounded to John Hagan & 
Co. who, in answer thereto stated: that the insolvent, pre- 
vious to his failure, and at the time of their incurring respon- 
sibility on his account, had endorsed over and put intoytheir 
possession, the notes (which were negotiable) as collateral 
security. Upon these facts, the court @ quo sustained the 
opposition and ordered that the notes be delivered up to the 
syndics. Hagan & Co. appealed. 

Pierce, for appellants, argued as follows: It is sufficient 
for the court to look at article 2074 of the Napoleon Code, 
to be satisfied that its construction cannot affect'the present 
question, which rests upon the construction of articles 3123, 
3127 and 3128 of our code, to which there is nothing simi- 
lar in the Code Napoleon. Article 2084 of the French Civil 
Code expressly states, that the dispositions there made are 
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not applicable to matters of commerce. 

Now, in our former code of 1808, p. 446, article 6, there 
is a provision similar to 2074 of the French Code, and the 
same in 3125 of our own new code; yet no one ever™., 
pledged a promissory note by other formality than endors- 
ment and delivery. The reason of this was, that it Ww 
understood not to affect such transactions as were regulated 
by the custom of merchants, The only diffi@ulty in’ this 
case is, in deciding if the law merchant has been abrogated 
: S2 
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e wT cathe tat’ by the new articles 3127 and 3198 of our Civil C . Spe 
F 0 een oS, 1825; we say that they have not—that 3127 provides that a th 
pevixN _ credit not negotiable must be pledged by authentic act, or de 
nis creprrors by/act ‘under private signature, duly recorded; and thata’ | ot 
Pewee copy of this act, duly recorded, shall be served upon. the GE 
Ee < debtor; but that article 3128 says, that no notice is required ‘ fr 
in thé. case of notes; because, in case of notes. it suffices that |, | tal 
thé note-shall have been endorsed by the personpledging it, | re 
to invest the creditor with the full privilege of a pledgee ; 
and?that, therefore, the law, as it stood, is not repealed : that , * 
ito repeal can be presumed, and the article is express that — 
it suffices to endorse the note, to give the privilege ; and that." "py 
article 3123 is not contradictory to this, for 3128 explainsits .f.  ¢p 
ot meaning which is, that he still endorses the negotiable § 4, 
noté; though he does make an act of pledge—but that this fF 4, 
endorsement suffices. i 
The ordinance of 1673, articles 8, 9, says nothing of bills » se fr 
or promissory notes; and Merlin’s report of a decision, in 
1769, does not refer to the ordinance ; nor does it say that “ 
the bearer of the bills, without public act, would not have 801 
been good ;_ it could not have been a decision under it, as he ga 
refers to the code, art. 2075, which, in art. 2084, expressly 
excludes matters of commerce. of 
Conrad, contra. . pr 
The provisions of the code, requiring the recording of at 
pledges, are general, and refer to every description of pledge, m 
without distinction; and the clause, in art. 3128, only dis- ob 
penses with the necessity of notification, in the case of ™ 


negotiable instruments, and cannot be understood to dis- 
pense with the registry required by the previous articles, Fe 
any more than it can be understood to dispense with the ” le 
delivery required by the article 3129, which, it is admitted, 


, 
f 


: it dogs pot He referred the court to Sirey Code annoté, hed m 
©  @ age 321,°0n the 2074 article of the Code Civil, fram. o “pl 


which the article of our eode relied on (the 3125) is copied 






ie 
r ; ¢ ; 
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_ the Rapports of the same author, theedarts of France fiave 

# decided that this article refers to commercial as well as to 

‘other matters. Also, to the Repertoire de Merlin, verbo 
Gage, from which it appears, that according to the ordinance 
from which the above article, in the Code Napoleon, was 
taken, pledges of promissory notes were required to be 
recorded us well as every other description of pledge? 





Porter, J., delivered the opinion of the court. 


Opposition was filed in this case to the tableau of distri- 
" bution, because certain notes deposited by the insolvent/in 
the hands of the appellants, who are his creditors, had not 
been taken possession of by the syndics, and account d fo 
as part of the estate. f 

The court sustained the objection, and this appeal is taken 
* from its decision. 

_ were negotiable, and were endorsed by the 
insorvent. ‘They were placed in the hands of the appellants 
some time before his failure, .as collateral security, for en- 
gagements the depositaries had come under for him. 

This*transaction the’appellees insist, formed the contract 
of pledge, which must be evidenced by a public act, or by a 
private one, duly registered in the office of a notary public, 
at a time not suspicious, ‘The appellants contend, that this 
mode of evidencing a pledge is not necessary when the 
object given is negotiable paper: That it is sutligient, if it 
be endorsed. ba 








~ The case turns on, and must be decided by the positive 

‘ & provisions of our code. | 
The first article necessary to be cited is the 3123d. It 
provides, “that when a debtor wishes to pawn a claim on 
an other person, he must make a transfer of it in the act of 


© yerbatim. ‘From the casé*therein referred to, to be found in Eastern District, 


! _ pledge, and deliver to whom it is transferred, the note or ~ 






363 





May 1831, 
—vew 
DEVLIN 

os. 

HIS CREDITORS. 
Hagam& Co apt’s 






























364 


& 





ee of 
DEVLIN 
vs. 
HIS CREDITORS. 
Hagan & Co. ap’ts 































Ni EA ER le Oa NERS tips a 





pore ? 
¥ 


OF THE STATE OF LOUISIANA. 


eee, iss © obligation, "Which proves its existence, if it be under private - 


, dnd must @ndorse it if it be negotiable. fm 

From this enactment, an act of pledge is required in all 

cases, and where the paper is negotiable, the paper must 

also be endorsed. This conclusion is obtained without inter- 
pretation, and is free from ‘all doubt. It is the result of the 
express language of the law. 

The next article of the code declares the extent of the 
privilege conferred by a pawn thus obtained; and the 3125 
enacts that this privilege shall take place against third per- 
sons only, in case the pawn is proved by authentic act, or by 


an instrument under private signature, duly registered ata 


ree not suspicjous. 
that if these enactments stood alone, there can be no 
e claim of the appellants could ‘not be sustained. 





* But t they rely on subsequent articles of the code to support 


their pretentions. 

The%127 “ provides, that in case the pawn consist 
credit not negotiable, to enable the creditor to e 
privilege above mentioned, it is necessary, not only that 
proof of the pledge be made by an authentic act, or by act 
under private signature duly recorded, as stated in the prece- 
ding article; but that a copy of this act shall have been duly 
served.on the debtor, of the credit given in pledge.” 

The 3128th article, on which the appellants mainly rely, 
is as follows: “On the other hand, the notification of the 
act of p to the person owing the debt pledged, shall 
not be Meeessary, if the debt is evidenced by a note. or 
other obligation, payable to bearer or order; because, in that 
case, it will suffice that the note shall have been endorsed, 
by the person pledging it, to invest the creditor with the 
privilege above mentioned.” 

The latter clause of this article, it is contended, explains 
the 3123d article, so as to make endorsement alone suffici- 
ent to constitute the pledge. 
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ney; 
This explanation is of tod forcible a kind to enable us to Ete, Dig 


adopt it ; for it contradicts, and renders:completely inopera- ~ CH~<y, 
DEVLIN 
vs. 































tive, the rule prescribed in the previous enactment. Itis a 
known principle inthe construction of statutes, to give, if pos- #15 CREDITORS, ae 
Hagan & Co. appts* « : 
sible, all parts of them effect. The interpretation of the ap- 
pellants violate thisrule. ‘The 3123d requiresanactofpledge | * 
and endorsement. The 3128th, according to this interpre- 
tation, makes endorsement, without an act of pledge, suffi-* 
cient. So that the provision in respect to the act of pledge. 
has no effect. ‘The construction of the appellees appears to liver 
us more sound, The intention of the legislator was to digg 
pense with the notification, in case the paper was negotiabl@p 
and nothing more. The commencement of the article cléam 
ly shews this. The general language of its conclusion, nus 
be limited to the evident intention of the law maker. é 
The rule of construction just alluded to, like all othe r . 
general ones, is founded in good sense. It would be neither 
philosophic, or true, to attribute to men of the lowest grade 
of understanding, the intention of doing a thing one mo- 
ment, for the purpose of undoing it the next. It can neve , 
be presumed of the legislative authority, and it is impos ib ec. 
to resist the conviction, that had they changed their intention 
between the time they passed the 31231 and 3128th articles 
they would not have altered the phraseology of the first, in- 
stead of throwing into the latter expressions of a general 
kind, and doubtful import, to correct their error. . 
We had written thus far, when it occurred to us toéxam- 
ine the report of the jurisconsults, who were employed to 
prepare the amendments to the code, and we find, ‘on a pe- 
rusal of it, a full confirmation of our ideas. On the 3128th 
article, which was drawn up by them, they observe: “ The 
person owing the debt pledged, when it isa requirable note, 
being bound only to pay the bearer of it, we have thought 
it was useless to notify him of the act of pledge, in the case 
of asimilar transfer.” They who prepared this article then, 
é ; 
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Ng Or did not contemplate the endorsement should stand in place 
; of the’act of pledge: on the contrary, they recognize its 


7 DEVLIN 
‘vs. 
H18 cREpiToRS. legislature had this report before them when they adopted 


a eg ees the amendments to the code, and we have good reason to 
a believe these amendments were passed in the sense of those 
by vzhom they were prepared. See page 127th of the re- 
port. 


Something was said of the custom of merchants. That 



























can neither inform the court, nor in any respect influ- 
é its judgment in construing a recent statute. 

tis therefdre ordered, adjudged, and decreed, that the 
idgment of the District Court be affirmed with costs. 
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BENITE vs. ALVA. 
: FROM THE COURT OF THE PARISH AND CITY 


1. OF NEW ORLEANS. 
the laws of Spain prescription ran against a married woman during 
diirture; for her pharaphernal rights. 


ot ae he facts are stated in the opinion of the court deliver- 


* ~ sea by 


Porter, J. 

The petitioner was married in the year 1786, to one 
Guillaume Beuite. Sometime subsequent to the marriage 
he purchased a lot of ground, situated in this city, and sub- 
seque tly sold it to the father of the petitioner. The father 
died in the year 1795; and immediately after his death, the 
ms husband sold again the property to one Gonzalez, under 
cf whom the present defendant claims. The petitioner was 
separated in property from ‘her husband inthe year 1830. 







ant part of the lot of which her father died possessed; and 


=e 





existence, and merely dispense with the notification. The | 












» © custom is entitled to attention, when it is not opposed to po-. 
©) Sitive law. But the opinions of that portion of the commus 


; z This action is brought by her to recover from the defend: 
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for, if the wife knows of the husband’s dissipation, and neg- a te ot et 
_ lects to bring‘her action. La. Code, 3490. Le ‘ ‘3 yet - 
*  Inrelation to the estate of the wife, which is parapher- ee “a> tes 
nal, the discrepancy is more strongly marked. The artide - * -«¢ * 
in our code which’ preserves the wife’s rights during mar- a 
riage, when the action she might bring to maintain them. ~ Is ok: 
would cast a reflection 6n, or affect the interests of her hus-. ¥ +o 


r. oe 





that, although ten years had elapsed from the,sale to to the, oe iyo 

time when the Civil Code was adopted, still the preseription era 

did not run... ie ote 
The case turns on this question. The property alient yr: 7 
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which, she alleges, her husband sold contrary to law, and Eaathagy ey riots 





































against her consent. De” 

. The purchaser from her father, and his successors, includ- i 353 a 7. 
ing the present defendant, have been in peaceable, public, apa. } : 
and uninterrupted possession of the pemises for thirty-four =~ -*. #2), 


years previous to the institution of this suit. They plead pre- : 










scription against the demand of the petitioner. | 2 Or ge 
The court below gave judgment against the defendant, aoa ta 
and she appealed. oe te eat 
_It is not contested that the purchaser had not the. title, +” Tares 
faith, and length of possession that would have éna- Lee * 
bled him, under the laws of Spain, to plead the prescription Hie Fa get S 
of ten years. But the petitioner contends, that the provision: rr . 
in our code, which suspends prescription during marriage,” hi ie aes of 
where the action of the wife might be prejudicial to they s < #%s. 
husband, was common to the Spanish jurisprudence; ae oy P 
it.) i} 


provisions of our code. .: & 
By the latter, the dowry of the wife is imprescriptibié a tah been 
ring marriage, unless a separation: takes place. By‘the8 *s > ay uc 


law of the 23 title of the 3d Partidas it may be prescribedy’ “2 (ver > 


band, is taken from the French jurisprudence: and the deli-, +. , 
eacy which suggested it does not seem to have been equally | 
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; . Eepggprwict dined and rewarded in Spain. ' Febrero tells.,us that, 
“~%e—~ though prescription does not run against the wife for her do. 
Ss he tal property during marriage, unless she knew the husband | 


: 


| eva: was dissipating it, it does run for the paraphernal; because 

<s on she may obtain an omer from the judge, that her husband 

eae < give her license to sue. Febrero, p. 2, Lib. 3, Cap. 2. Sec. 
eS eee 4; No. 243. 

eo os : ore Counsel have contended that this rule only applies to a- 

mae ig > ses where the husband neglects to take the wife’s property 

r¢ ‘ rhe . a into possession, and not to those where he has received, and 

Roe - alienated it. No authority has been produced for this. ex 


= 


ee ea “ception; and we see no solid ground on which it can rest. 
‘ot -S B The passage quoted from Febrero, shewing the right of the 
“eh. & pin 6, ‘wife tosue for the property, at the dissolution of the mar- 

Se hath és “ities, which her husband may have alienated, evidently 
ee se Ne contemplates those cases where the purchaser has not ac- 


"Tt is speaking of the general rights of the wife, 
| hout a consideration of the exception which might be op- 
ged to her action, in particular cases. Febrero, Art. 2d. 
SP Cap. 3. Sec. 1. Nos. 47,48 and 49. 
ie article in otr code was taken from the 2256th of the 
Napoleon, and copies it. That was derived from Pothier, 
- who assigns as-a reason for it, that the influence which the 
« Veitted her bringing dn action during thismarriage. Several 


a on of the provinces of France, he says, act on the principle; and 


. My FF . he states it to be acase for the application of the rule, contra 
et « wee non “walentem agere non currit prescriptio. Dard, in his 
«ey A » commentary, or rather his annotations, on the Napoleon 


Code,*refers. to the French, and not. to the Roman law, for 
the. origin of the 2,256th article of that work. 
.*, The rule contra non valentem agere non currit prescrip- 
— _ o>» #6, is, no doubt, a‘ sound one;‘and where there is an impos-} 
: _ sibility to sue, its force and equity camot be disputed: it 





x husband exercises over the wife, is supposed to have pre- ' 


i) 


ject a sufficient length of time to-hold by pre- “fF 
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tion, in this case, must be sustained. 
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is a necessary consequence of laws in relation to prescrip- 
tion; or, rather, it flows from the very principles on-which 
they are established. But where it is extended to cases 
where there is not an impossibility to bring an action; to 
those where there is no other impediment but that which is 
supposed to exist in an unwillingness to sue, from motives of 
delicacy, affection, or marita! influence, the exception ceases 
to be one, which is presumed universal, as arising*@ut of 
the nature of things, and must depend for its force on the 
laws of the particuiarcountry, which govern the transaction, 
to which it is sought to be applied. 

Our researches do not enable us tu say, it has ever been: 
extended so far in the Spanish law. On the contrary, as. 
often as the writers speak of the matter, they recognise a dif- 
ferent doctrine: and we are of opinion the pig of prescrip- 





It is therefore ordered, adjudged, and dee 
judgment of the parish court be annulled, dveided, and re- 
versed; and that there be judgment for defendant, with 
costs in both courts. 


BENITE vs. AUSTIVE. 
APPEAL FROM THE: COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 

Porter, J.,, delivered the opinion of the court. 

The case is, in all respects, similar to that of the same 
plaintiff against Alva, just decided; and must receive a simi- 
lar decision. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the Parish Court be annulled, avoided, and re- 
versed. And itis further ordered, adjudged, and decreed, 


bat there be judgment for defendant, with costs. in both 
courts. 


T2 
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Eastern District, PALMER vs. HAYNES AND CO.—SYNDICS OF FRANKLIN 
May 1881 INTERVENING. 
Fs duce APPEAL FROM THE COURT OF THE FIRST DISTRICT, 
vs. One who receives a note as a brvker cannot claim any property under it 
MAYNES & Co. aga creditor of the bailor. 
Syndics of Frank- a , ; ' 
lin intervening. _'The plaintiff was a broker, and in that capacity received 


from one Franklin, a note, to be discounted. He refused, 
when called on, to deliver up the note; but offered, in dis. 
charge’of it, other notes which he held of Franklin. After 
the failure of Franklin, suit was instituted against the makers 
of the note; in which the syndics of Franklin intervened, 
and claimed the proceeds, alleging that the note formed part 
of the effects surrendered by Franklin to his creditors, and 
came into the possession of the plaintiff by false and fraudu- 
lent pretences. There was judgment for the intervening 
plaintiff appealed. 
gion and Lockett for appellant. 

nd M? Caleb for appellees. 






Porter, J. delivered the opinion of the court: 

Suit is brought against the defendants, on their promisso- 
ry note. The interveners claim property in the instrument 
sued on, alleging it came into the possession of the plaintiff 
by false and fraudulent pretences. 

The evidence shews the plaintiff acted in the capacity ofa 
broker; that the note was handed to him by an agent of the 
insolvent, previous to his failure, to be discounted; that he 
received it for that purpose, and having once got it into his 
possession, he refused to deliver the préceeds, and offered in 
discharge of it, other obligations of the insolvent debtor, 
which had been assigned to him. 

There was judgment in favor of the interveners in the 

One who re- court of the first instance, and the plaintiff appealed. The 
—* moe nat cause as between them and the defendants, was continued. 


claim any property We think the court did not err. The note was delivered 


under it as creditor ea! ; 
of the bailor. to the plaintiff in his character of broker, to be discounted: 
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and his receiving it as such, made him the agent of the in- 
solvent. His subsequent attempt to turn this transaction 
into a contract, by which he acquired a right in himself to 
the bill, is very unjustifiable; itis as immoral as it is illegal, 
A late statute of the British parliament makes acts similar to 
that of the plaintiff, a misdemeanor punishable with transpor- 
tation, not exceeding fourteen years. It would seem that a 
legislation of the same kind would not be without its utility 
in this state.— Chitty on Bills, Ed. 1830. Puge 114. 

There is no prayer for damages, or we should have con- 
demned the plaintiff to pay ten per centum on the amount 
in dispute, for bringing a case before the court in which he 
could have had no other object, but to delay the parties enti- 
tled tothe note from receiving its proceeds. 

It is therefore ordered, adjudged, and decreed, that the 

{judgment of the District Court be affirmed, with costs. 








COTTON vs. CULLEN. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 

If a defendant deny that he is heir, he cannot be made liable until it be 
shewn that he accepted the inheritance, although by the will, he be appoin- 
ted executor aad residuary legatee. 

The defendant was sued as the only peir of one Cooksey, 
who died indebted to the plaintiff in the sum of $425. The 
petition was excepted to onthe following grounds: Ist, that 
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Syndics of Frank- 


lin intervening. 


the defendant was not the only heir of Cooksey, as alleged in - 


the petition: 2d,that the petition did not fet forth that Cook- 
sey left any succession, where such succession was situate, 
or that the defendant had accepted the same, either uncon- 
ditionally or uader the benefit of inventory: 3d, that Cook- 
sey resided inthe state of Virginia, where he left a will, 
which, according to the laws of that state, must be: adminis- 
tered either by an executor, or administrator cilm testamen- 
to annexe; whose duty it is to pay all the debts of the estate; 
who keeps possession of it, giving security for the faithful ad- 
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ministration of the same, until all the debts of such estate 
are duly liquidated and paid: upon which event alone, such 
executor or adinistrator is bound to pay over the balance, 
ifany, to the heirs or legatees of his testator: 4th, that the 
petition did not allege, ‘that the deceased left. any property 
within the jurisdiction of the court, or that the defendant had 
received any part of the estate. These exceptions were 
overruled; and the defendant answered by denying that he 
was the heir of Cooksey, or in any manner bound to pay his 
debts. 

It appeared from the evidence, that Cooksey was a resi- 
dent of the state of Virginia; that he died, leaving a will, 
wherein the defendant was appointed his executor and re- 
siduary legatee; that the defendant proved the will in Vir- 
ginia, where he qualified as executor, and gave bond, &c. 

From these facts the Judge a quo was of opinion the de- 
fendant had made himself liable, and gave judgment accord- 
ly. The defendant appealed. 

Schmidt for appellant. 

Cannon, for appellee, contended, 

Ist. The appellant has himself proven the will of Cook- 
sey; in which will he is appointed testamentary executor and 
residuary legatee, or in the language of our laws, universal 
heir. 

2d. The probate and homologation of the will at once 
vested in him the estate in his twofold capacity of testamen- 
tary executor and of heir, without any other demand being 
necessary; for our code (the laws of Virginia not being 
shown) says: “Neither is the testamentary executor who has 
the seizure of the estate, and who is at the time a legatee, 
bound to demand the delivery of his legacy. We can retain 
it in his possession, subject to the same restitution.” —C. C. 
art. 1621. 

3d. The defendant has not made any protest or declara- 
tion, that he severed his capacities of testamentary executor 
and of heir, which is fatal against him. Our Code says: 
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“He who is called to the succession, being seized théreof in Eastern’ D’strict, 
right, is considered as heir, as he has not manifested the will. 


to divest himself ofthat right by renouncing the succession.” 
—C. C. art. 1,007. 

4th. “The renunciation of a succession is not presumed: it 
must be made expressly by public act before a notary, in 
presence of two witnesses.” —C. C. art. 1,010. 

5th. The defendant has not renounced, he only denies that 
he is hetr. The plaintiff was only bound, then, to show that 
the defendant was heir. The defendant ought, when sued for 
adebt of the deceased, to have taken the benefit of an inven- 
tory, or to have renounced the succession. Omitting to do 
this, he has rendered himself liable to pay the amount of the 


debt. 


Martin, J., delivered the opinion of the court. 


The defendant, sued as the only heir of Cooksey, except- 
ed to the petition on the following grounds: 

Ist. That he is not the only heir of Cooksey, as therein al- 
leged. 

2d. That the petition did not state that the deceased had 
left any property, where situated, or that the defendant sad 
accepted the succession, either generally or with the benefit 
of inventory. 

3d. That the petition sheweth the deceased was a resi- 
dent of Virginia; that he left a will; and his estate, accord- 
ing to the laws of that state, is to be administered by the ex- 
ecutor, who has the possession of it till.the debts are paid. 

4th. That the petition does not state, directly or indirectly, 
that the deceased left any property in Louisiana. 

These exceptions being overruled, the defendant denied 
he was Cooksey’s heir, and pleaded the general issue. 

It was proved that Cooksey was lost at sea, leaving a will 
by which he appointed the defendant his executor and re- 
siduary legatee; that the defendant proved the will in Rich- 


May. 1831. 
I~) a’ 


COTTON 
vs. 
CULLEN. 








374 CASES IN THE SUPREME COURT 


Eastern District, mond, Virginia, and gave bond, according to law, for the 


May 1831 . ; ‘ 
~~ __ faithful execution of the will. 
wo. Irwin deposed that, in a conversation with the defendant, 
cunurN. he has understood something of the defendant’s attending 


to, or superintending, the sale of slaves belonging to the es- 
tate of the deceased; and that the witness further under- 
stood that Priddy was agent of a firm that had existed in 
Richmond between one Prentis and the deceased; and that 
since the death of the latter, he has understood, the defend- 
ant gave Priddy instructions with regard to the disposal of 
slaves belonging to the partnership. From conversations 
with the defendant, the witness has inferred, that the former 
and other persons were the heirs of the deceased. He has 
further understood that there is property of Cooksey & 
Prentiss’s in New-Orleans; and the defendant, as one of 
Cooksey’s heirs, expects to receive property from Prentis. 

Priddy deposed he has heard the defendant say he was 
one of Cooksey’s heirs; that the witness has funds belonging 
to the firm of Cooksey & Prentis; that he has not paid any 
money, or delivered any note to the defendant, as heir of 
Cooksey. 

On this testimony the Parish Judge was of opinion, that 
the defendant being executor and residuary legatee, and 
having proved the will and taken on himself the charge of 
its execution, he made himself liable to account for the regu- 
larity of his administration to every creditor of the estate, 
who, on proof of his claim, becomes entitled to be satisfied 
out of the funds of the estate in the executor’s hands. The 
court, after this, being satisfied of the plaintiff’s claim on the 

if a defendant State, gave judgment against the defendant; presuming, 
we beaten _ from. the large penalty of his bond, in Virginia, as executor, 
made liable until ($20,000,) that the estate is sufficient to pay all its debts. 
it be shewn that Se: 
he accepted the From this judgment the defendant appealed. 
inheritance. altho’ 176 was sued as heir: it must therefore be shewn, before 


by the will he be 


appointed execu- he be made liable in the present suit, that he accepted the 
ror and residuary 


legatee. inheritance. 
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We have doubted whether the negative, in his first excep- 
tion, was not pregnant with the affirmative that he was one 
of the heirs. 
to the petition, as incorrectly charging him in a capacity 
which he did not possess. 
the exception is a mere denial of the allegation in the peti- 
tion. 


He was sued as the only heir; and exeepted 
It appears to us, on reflection, 
There is no evidence of any act of the defendant as heir, 


except what Irwin says: that in a conversation with him, 
he understood something of his, the defendant’s, attending to, 


or superintending the sale of the deceased’s slaves. What 
that something was, the witness does not state. To this 


part of the evidence the first judge does not appear to have 
attached any importance. The nature of the instructions 
the defendant gave in relation to the partnership slaves, we 
are not informed; and Preddy, the agent of the partnership, 
in whose hands its slaves were, Is absolutely silent. 

When we consider that the defendant was executor to 
the deceased’s will, which contains several legacies to other 
persons, it is clear, notwithstanding his interference with the 
property of the estate, he cannot be charged, as an absolute 
heir, with the whole debts, till he makes himself liable by 
an actas absolute heir: till the debts are paid, and the lega- 
cies are paid, the residuary legatee has its option to renounce 
His verbal declaration that 
he is an heir, and expects to receive property as such, are 


or accept as a beneficiary her. 


not an acceptance.—Crvil Code, 985—989. 

As there is no evidence of acceptance of the capacity of 
heir, we think the judge erred in giving judgment against 
him. 

It.is therefore ordered, adjudged, and decreed, that the 
judgment of the Parish Court be annulled, avoided, and re- 
versed; and that there be judgment against the plaintiff, as 
in case of nonsuit, the appellee payigg costs in both courts. 
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id 
ARMOR vs. HIS CREDITORS. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

A creditor of several debtors, in solido, who has received a dividend from 
the estate of one of them, can only claim from the estate of the others the 
amount due, after deducting the payment made. And, though he may 
have proved his debt against each estate, for the whole amount, if he 
subsequently receives a portion of it, from the estate of one of the debtors, 
his rights on the estate of the others are estimated in relation to the bal- 
lance due after deducting that payment, not by the amount of his original 


debt. 

The homologation of the tableau filed by the syndics was 
opposed by certain creditors of the insolvent, because the 
Bank of the United States, and certain other banks, were 
placed on the tableau as creditors for the full amount of their 
debts, alleged to have been due them by the insolvent at 
the time of his failure, when said institutions had since 
received from the estates of Morgan, Dorsey & Co. and of 
William Kenner & Co. (who were debtors for the same 
debts to said institutions, with the insolvent Armor) dividends 
to a large amount. 

Maybin, for the opposing creditors, contended—that those 
institutions could only receive the dividend from the syndics 
of Armor’s estate, on the balance of their debts, after de- 
ducting the amounts received thereon by them, from the 
estates of Morgan Dorsey & Co. and William Kenner & 
Co. The court overruled the opposition, and the opposing 
creditors appealed. 

Peirce, for appellees. 


Porter, J., delivered the opinion of the court. 

The tableau of distribution filed by the syndics, in this 
case, was opposed in the court of the first instance, because 
certain creditors were placed thereon, for the full amount 
of the debt due by the insolvent, at the time of his failure, 
though since that period they have received from the syn- 
dics of Morgan Dorsey & Co. and of William Kenner & 
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Co., who were also debtors for the same debts, certain Eastern District, 


dividends, which greatly diminishes the amount these cre- 
ditors can now claim from the estate of Armor. 

The court of the first instance, after hearing counsel on 
this opposition, directed it to be overruled, and the opposing 
creditors appealed. 

The question is of considerable importance, and the deci- 
sion we are about to give, will have a frequent application 
in the settlement of insolvents’ estates. The case has been 
carefully argued. 

Before submitting our views on the merits of this contro- 
versy, it will be proper to pass in review the authorities 
read and referred to, on the argument. 

The English rule is thus stated by Eden, in his treatise on 
bankruptcy : 

“The holder of a bill or note is entitled to prove his 
debt, under a commission against any of the parties to it, 
and to receive a dividend from each, on his whole debt, 
provided he does not, on the whole, receive more than 
twenty shillings in the pound.” 

“ But there is a distinction in this case, where the credi- 
tor applies to prove his debt, after having received a part, 
and where he applies to prove, previous to having received 
any payment or composition: for, if the creditor, at the time 
of proving, has received any part of the bill, he can only 
prove for so much as remains; but, if after having proved 
for the whole, he receives a part of the bill from any of the 
persons liable to pay it, he is entitled to a dividend upon the 
whole, provided itdoes not exceed twenty shillings in the 
pound, upon such part as remains due. This was formerly 
holden otherwise; but it is now completely settled.”-— 
Eden’s Bankruptcy, 155.—Chitty on Bills (Ed. 1830) 460, 
461. 

In France, previous to the enactment of the Code of 
Commerce, the question now presented to the court, was a 
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subject of considerable controversy. The weight of autho- 
rity appears in favour of the position assumed by the appel- 
lants, that the creditor could only present himself against 
one of the insolvent estates, for the balance due, after de- 
ducting that which he had received from another similarly 
circumstanced ; of that opinion was Dupuy ie la Serva, 
Pothier, Bontarie and Jousse-—See Dupuy de la Serra, art. 
Des Lettres de Change, chap. 16, No. 19 et suivans, page 
60.—Pothier, Contrat de Change, chap. 5, No. 159.— 
Bontarie, sur Vart. 12, Titre des Lettres de Change; et 
Jousse, sur art. 33, meme titre. 

Emerigon was of a contrary opinion, and cites a decision 
of the Parliament of Aix, in support of the opposite doc- 
trine, which was afterwards reversed, on an appeal to the 
Council of State. By a singular coincidence, the Parlia- 
ment of Paris had decided a case similarly circumstanced, 
directly contrary to that of Aix, on the same day.—Emeri- 
gon, Contrat a ta Grosse, chap. 10, sec. 3, vol. —, p.—. 
Boully Paty des Faillites et Banqueroutes, vol. 2, p. 41 a 43. 

The 534th article of the Code of Commerce terminated 
these discussions in France, by declaring that the creditor, 
bearer of obligations in solido, between the insolvent, and 
the co-obligers, who were also insolvent, participated in the 
distribution of all the estates, until he was fully paid. 

In Scotland, it is shewn that a different rule from that 
established in England, prevails. Bel! states that the date 
of sequestration is the point of time at which each creditor, 
holding joint securities, is entitled to estimate the amount of 
the debt to be claimed.—2d Bell's Comm. 338. 

Thompson, a writer on the laws of that country, after 
alluding to the English rule, and its opposition to that of 
Scotland, remarks: “That the adoption of the English rule 
may often lead to capricious results ; for example, by mak- 
ing the amount of the dividend obtained from one estate, 
depend on the accident of the creditor not ranking on it 
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first, but ranking first on another estate, on whicha dividend 
has been declared, is unquestionable. Nor can it be denied 
that a dividend drawn from one estate, for the full sum 
ranked, though it may satisfy on it, does not satisfy the 
separate security held against another estate. But it may 
be doubted (he continues,) whether this dividend should not 
be considered at least as a partial payment to account of the 
debt; and, if the debt has been thus diminished by the 
receipt of a dividend from one estate, before it is ranked on 
another, it does not appear how it can still be ranked for the 
The secu- 
rity which is still held against the separate estate, would 


full sum, as if there had been no such payment. 


rather seem to depend on the actual amount of the debt, so 
as to diminish in proportion as the debt is diminished.”— 
Thompson on Bills of Exchange, 818. 

In Spain, the practice appears to be to permit the cre- 
ditor to prove against cach estate, for the full amount of the 
creditor’s claim, unaffected by payments from a co-debtor’s 
estate, which is insolvent.—Salgado Lib. part. 1, chap. 17, 

The course to be pursued, in matters of this kind, does not 
appear to have received a judicial determination in the 
United States, and the citations already made, rather shew 
how unsettled the law is in Europe, than exhibit a prepon- 
derance of authority, on which the court could rest its deci- 
sion. The case presents itself without any influence from 
the opinions of others. We feel at liberty to adopt that 
doctrine which we think will best promote equity among 
creditors of insolvent estates. 


It was urged, in argument, that the rights of the parties 
were fixed by the bankruptcy, and that they could not be 
affected by matters subsequent thereto. This position, we 
think, must be admitted with a good deal of limitation. To 
many purposes they, no doubt, are fixed ; but that they are 
fixed to such an extent as to enable each creditor, ,at the 


time of insolvency, to be paid out of the estate, and in pro- 
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portion to the whole amount then due to him, may be well 
doubted; a payment by a co-debtor of all the debt, would 
destroy it at once; and why a payment of a part should not 
diminish it pro tanto, we will next examine. 

If a payment had been made previous to the bankruptcy, 
it is admitted, on all hands, that the creditor could only 
claim to be placed on the bilan, for the balance due, and 
could only receive a dividend in proportion to that balance. 
If a payment made after, does not produce the same effect, 
it must be because the creditor, being placed there, gives 
him a right to demand his proportion of the whole amount 
for which he is so placed. 

It is not understood by us that, according to our law and 
practice, any such consequence follows the placing of the 
creditor on the bilan by the insolvent. As between them 
it may be so, but any other creditor has.a right to dispute 
the existence, and the amount of another’s claim, up to the 
marshalling made by the syndics, on the tableau of distri- 
bution, and until that tableau is homologated by the court. 
The claim of a creditor cannot be considered as fixed, until 
the power of the other creditors to objet to it, terminates. 

If there were enough to pay all the creditors, as some- 
times, though very rarely happens, no one could receive 
more than the balance due to him, after deducting that 
which he had received between the insolvency and the dis- 
tribution. Why he should not be compelled to allow this 
credit, when he cannot receive the whole amount, must be, 
because he has a right to claim for more than is due, to 
enable him to get the whole of his debt paid. 

This might be equitable enough, if there were no person 
concerned but the insolvent and the particular creditor, if 
others were not affected by it. But we do not see why a 
creditor, so circumstanced, should be allowed to state what 
is contrary to the truth, to enable him io recover his whole 
debt, when other creditors are not permitted to resort to fic- 
tions, to obtain the same result. The bankrupt, if his estate 
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was adequate to the payment-of all demands against it, 
could claim the benefit of any credit which might arise from 
moneys previously received by the creditor. Where it is 
not sufficient to discharge the whole, the right of other credi- 
tors to obtain the benefit of such payments, appears to us as 
strong, as that of the insolvent in the case just put. 

Our laws contemplate an equal distribution of the estate 
of the insolvent, among the chirographary creditors, after 
mortgage and privilege debts are paid. That equality would 
be destroyed if any one received more than his proportion 
of the sum really due to him. By deducting what has been 
received from the original debt at any time previous to the 
tableauiof distribution, we have a simple mode of ascertain- 
ing what is due to the creditor,—one which is consonant 
with truth, and analogous to the mode pursued in liquidating 
debts in all other cases. The contrary rule seems to us 
founded on assumptions purely gratuitous and arbitrary, and 
working a great injustice to other creditors. The leading 
idea offered in support of it, is, that he has a right to prove 
against ail, until his whole debt is paid. This right, we 
think, ought to be, and is, subordinate to the rights of the 
other creditors of the insolvent’s estate. No satisfactory 
distinction presents itself to our minds, between a payment 
made before and after insolvency: we see no reason why 
the one should have less effect than the other. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided, and re- 
versed. And it is further ordered, that the opposition filed 
in this case be sustained, and that the cause be remanded for 
further proceedings, the appellee paying the costs of this 
appeal. 
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4 v 
sang go, NICHOLS vs. HANSE AND HEPP. 
ay : . 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, 
NICHOLS The prescription applicable to overseers does not apply to an agent em- 
eee ployed in superintending the construction of a steam engine. This action is 


HANS . ipti 
BG SEPP. bred by the prescription.of one year, 


Unskilfulness in the agent is not excused by a contract in which it was 
stipulated he was to be governed by the directions of the principal. 


The plaintiff claimed from the defendants: a certain sum, 
for wages as engineer of the steam-boat Fair Star, from 11th 
June, 1826, to 11th July, 1827; also a further sum, for mo- 
neys received by the defendants to his use; and damages for 
the detention ofan engine which, he alleged, he had pledged 
to the defendants to secure them for certain advances, and 
which they had refused to return, although, the advances ‘had 
been refunded. The petition was filed on the 12th August, 
1828—to which the defendants opposed a general denial ; the 
plea of prescription; and, further, they alleged that, by reason 
of the unskilful manner im which the plaintiff had constructed, 
for the steam-boat Fair Star, a certain engine, they had sus- 
tained damages to a large amount; which, together with mo- 
neys advanced to the plaintiff, they claimed in reconvention. 

By the written agreement entered into between the par- 
ties, the plaintiff undertook “to go to New-York, and there 
report himself to Captain Day as being ready to commence 
work, in the capacity of an engineer, for building one or 
more steam engines, and to attend to the casting, erecting, 
and putting the said engine, or engines, into complete opera- 
tion for the defendants, and to be guided by their directions; 
for which services the defendants agreed to pay him one 
hundred and twenty dollars per month.” 

It was proven that the plaintiff was in the employ of de- 
fendaits, under this agreement, for eleven months; during 
which time he constructed, for the steam-boat Fair Star, the 
engine with which she was brought to New-Orleans: but it 
was also shown by the testimony of experienced engineers, 
that the engine was improperly constructed, and that it be- 
came necessary for the defendants to take it out as unfit, and 
replace it with another. 
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The court a quo rejected the defendants’ plea of prescrip- 
tion, and disallowed their claim in reconvention for the de- 
fective engine, on the ground that as, by the agreement, the 
plaintiff was to be governed by the directions of the defend- 
ants in its construction, he was not responsible in damages 
for the bad execution of the work. The plaintiff’s claim for 
damages, for the detention of the pledged engine, was re- 
jected, and judgment rendered in his favor, for eleven 


‘months’ wages, at $120 per month; and for certain moneys 


which, it was pioved, the defendants had received to his 
use. From this judgment the defendants appealed. 
Lockett and M’ Caleb for appellants. 
Preston for appellees. 


Martin, J. delivered the opinion of the court. 

The plaintiff claims $4,324 90, for debt, and $2,000 for 
damages; alleging tie defendants received for him $460, 
from Dicks, Booker,& Co., and employed him as an engi- 
neer, to go to New-York, to engage to build one or more 
steam-engines for them, and under their direction; and 
agreed to pay him at the rate of $120 per month besides 
his passage out and in, and his board and lodging, on which 
account $1,560 are due him, besides $60 for a half-month’s 
wages in one of their boats.’ Further, that he pledged to them 
a steam-engine for sawing planks and scantling, as a securi- 
ty for sundry advances made, and to be made, to him; that 
they engaged to leave it in his possession; but afterwards 
took it away, and refused to restore it, although the advances 
they had made were refunded, whereby he has sustained 
damages to the amount of $2,000. Further, that he sold 
them the use of a patent-right in New-York and Louisiana. 

The defendants pleaded the general issue and prescrip- 
tion. They filed an account exhibiting a balance of about 
$6000 due them by the plaintiff, which they urged in re- 
convention. 

The District Judge allowed the first and second item— 
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egy erm the one not being disputed, and the other proved. The third on 
Comat ii item was also admitted. The claim for damages On account nee 
NicHous —_ of the detention of the pledged engine was rejected, as well to 
HANSE & Hepp. as the demands for the saleof patent-rights. The defendants’ > ens 
plea of prescription was disallowed. Their claim in recon- ) 
vention for moneys advanced, was allowed; but that for of 
damages was rejected. Judgment was given for a balance cla 
of $604 69, in favor of the plaintiff; and the defendants ap- 34 
pealed. Id. 
The counsel for the appellants urge the coourt erred in dis- | 
allowing their plea of prescription to the claim of the appel- rec 
lee for work and labor,and their own claim for damages sus- fro 
tained by his want of skill and experience, and the unwork- the 
manlike manner in which the steam engines were mae. she 
The appellants contend the appellees’ claim for work ac 
and labor performed in New-York, in building steam en- 
gines, was prescribed under the Civil Code, 3499, by which jue 
the claims of workmen, laborers, and servants, for their wages, ve 
are prescribed by the lapse of one year. The appellees’ tai 
ij counsel contends that his client’s salary was that of an over- ve 
seer, which is prescribed by three years. The District 
| Judge did not consider the appellee as a workman, or over- 
: seer, but as an agent, and disallowed the prescription for his 
4 services in New-York, but allowed it as to his services on 
i : board of the appellant’s boat. ‘ 
Damages were denied to the appellants for the injury 
: they sustained from the unskilful and unworkmanlike man- ” 
nerin which the appellee acted in New-York ; on account 
i] of his being to be governed by the direction of the appel- 
i lants; and, hence it was to be concluded, he was not re- in 
ig sponsible, or liable in damages, for the bad execution of d 
} the work, which must be taken to be according to the ap- b 
; pellants directions. $ 
I. According to the agreement on file, the plaintiff under- 8 
‘4 took to go to New-York, and report himself to Captain Day, 
| 
' 
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| » onbeing ready to commence work in the capacity of an engt- ean Moy 188K 
neer for building one or more steam-engines, and to attend rw. 

| to the casting, erecting and putting the said engine or — 

. engimes in complete operation. HANSE & HEPP. 





We think the District Court erred in disallowing the plea oo 
5 The prescription 


of prescription. The plaintiff was a workman; and his applicable to over- 
; Page seers does not ap- 
claim was barred by the lapse of one year.—Civil Code, ply to an agent 
3499. He was not, as his counsel contends, an overseer.— soletoteg” bes 
Id. 3503. construction of a 
— . ‘ steam engine. 

From the plaintiff’s acknowledgments in his letter on This action is bar- 

P : , red by the pre- 
record, it appears that his work was unskilfully performed, scription of one 


from his want of attention and skill; and we do not think Jon Unskilfalness 
that the circumstance of the agreement providing that he i the agent is not 
: : » excused by a con- 
should be guided by the defendants, can repel their claim on tract on whicl it 
: ; tipulat 
account of the insufficiency of his work. bin ‘to be gowern- 
It is therefore ordered, adiudged, and decreed, that the tions of the a 
judgment of the District Court be annulled, avoided, and re- cipal. 
versed, and the case remanded, for the purpose of ascer- 
taining the amount of the defendants’ claim on the recon- 


vention; the plaintiff and appellee paying costs in this court. 





SAME vs. SAME. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, 
If a claim be barred by prescription, it still mayjbe offered by way of ex- 


ception. 


Martin, J., delivered the opinion of the court. 

This case was lately remanded to the District Court, with 
instructions to ascertain the amount of damages due to the 
defendants on their claim in reconvention. ‘They have “ F 
been assessed at $6050 81; from this sum he has deducted bs, 
$612 79; admitted by the defendants to be due him, and 
given judgment for $5438 02, and decreed the defective 
engine to be returned to the plaintiff. 
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exception. 


If a claim be ae ; 
barred by prescrip- sunt ad excipiendum. But the defendants have urged the 
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a 

The plaintiff has claimed wages as a set-off or a compensa- 


tion against the claim in reconvention; although he has made 
no claim for these wages, and his action for them is barred 


by prescription, yet he may successfully plead them in com. 


pensation. Que temporalia sunt ad petendum, perpetua 


offered by way “" plaintiff performed his work so unskilfully, that he earned no 


wages. The District Judge has given as damages that sum 
which the witnesses judge it would cost to have a perfect 
and new engine, of the powers and dimensions of the defec- 
tive one. On this score the plaintiff is entitled to his wages; 
they amount, with his board, to $1714 19; which reduces 
the claim in reconvention to $3723 83. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided, and re- 
versed; and that the defendants have judgment for ($3723 
83) three thousand seven hundred and twenty-three dollars 
and eighty-three cents; and that they restore to the plaintiff 
the defective engine, and a smaller one which they received 
in pledge; that they pay costs in the District Court, and the 
plaintiff in this.g 


> 





CHARBONNET vs. TOLEDANO. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 

The sole intention of the legislature in the article 3128, was to dispense 
with the service of the act of pledge required by the preceding article, in 
case of pape not negotiable. 

This suit was brought to recover from the defendant a 
note of the plaintiff’s which the latter had intrusted to Chau- 
veau, a broker, to get discounted. It appeared from the evi- 
dencethat Chauveau died suddenly, with the note in his pos- 
session, which was afterwards delivered to the defendant by 
Chauveau’s widow. The defendant offered in evidence a 
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book of Chauveau’s (and in the handwriting of the latter) by 
which it appeared that the note in question had been dis- 
counted by the defendant: and it was further shown that 
the defendant was in possession of the note previous to Chau- 
veau’s death; but there being some informality in it, it was 
returned to Chauveau, to get a new one from the plaintiff. 
There was a verdict, and judgment for the plaintiff; and the 
defendant appealed. 

Canon for appellant. 

De Armas for appellee. 


Martin, J. delivered the opinion of the court. 

The defendant and appellant complains of the judgment 
which decrees him to surrender the plaintiff’s note, pledged 
to the defendant by the plaintiff’s broker, who had received 
it to raise money upon; the pledge or pawn being for a debt 
of the broker, and was by an act sous seing privé, which was 
never recorded. 

The Civil Code, 3123, provides that a debtor who wishes 
to pawn a claim, must make a transfer of it, in the act of 
pledge, and deliver to the creditor the note or obligation 
which is the evidence of it, and endorse it if it be negotiable, 

The article 3127 provides that where the note is not nego- 
tiable, a copy of the act of pledge shall be served on the debt- 
or of the note or obligation given in pledge. 

The following article provides that, “on the other hand, 
this notification of the act of pledge to the person owning the 
debt pledged, shall not be necessary ifthe debt be evidenced 
by a note, or obligation payable to the bearer, or to order; 
because, in that case, it shall suffice that the note or obliga- 
tion be endorsed by the person pledging it, to enjoy the 
privilege above mentioned: i. e. a privilege against third 
parties. ‘ 

The 3125th requires a notarial act, or one sous seing prit 
duly recorded, to enable the pledgee to avail himself of his 
right, against third persons, in all cases, 
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Eastern District, We think the Parish Court did not err. The sole inten. . 


May 1831. | : 
wr~  tionof the Legislature, in the article 3128th, was fo dispense 


CHARBONNET with the service of the act of pledge on the debtor of the 


rovepvano. debt pledged, (required by the preceding article in case of . 
paper not negotiable), where the note pledged was payable ° 





_ The sole inten- : ; j 
‘tion of the legisla- to bearer or order: i.e. negotiable. The service of the act of 
ture by the article : /, 

3128, was to dis- pledge, in case of paper not negotiable, was to prevent the 
wie of = cmp debtor from paying it to the original creditor, the pledgors— 


ledge required b ; i ic ; 
Pe a am arty, 2 Caution unnecessary in the case of negotiable paper, which 
cle in case of pa- the maker knows he cannot safely pay to any but the holder; 
per not negotiable : , 

Notwithstanding the endorsement of the pledgor, the law 
requires an act of sale, for the security of the other creditor 
of the pledgor. 

It istherefore ordered, adjudged, and decreed, that the 
judgment of the Parish Court be affirmed, with costs in both 


courts. 





PASSEMENT vs. NORWOOD. 
APPEAL oan. COURT OF THE FIRST DISTRICT. 


Where the of the jury is not manifestly wrong, it will not be dis- 
turbed és ; 

The facts are stated in the opinion of the court, deliver- 
ed by 

Porter, J. 


This case turns entirely on questions of fact. A great 
number of witnesses were examined on the trial; and the 
testimony of some ofthem is contradictory. After an atten- 
tive examination of the evidence, we have great difficulty in 
saying whether the conclusions of the jury are those to 

Where the ver- Which we would come: but, at all events, the amount we 
ma mackie should consider due to the plaintiff, would not vary material- 
Re TE ofa not dy from that established by the verdict; and under such cir- 

cumstances we do not think the judgment below should be 


disturbed. 
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It is therefore ordered, adjudged, and decreed, that the Ditriet, 


| judgment of the District Court be affirmed with costs. 





THE STATE -vs. LEWIS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


It is a good cause of recusation in a judge, that he is owner of a pew, 
when the plaintiff seeks to recover the ground on which the Church is 


erccted. 
Suit was instituted in the Court of the First District 


against the rector and church wardens of Christ Church, 
the object of which was, to obtain the property on which 
the corporation had erected a church. When the cause 
came on for trial, the judge recused himself on the ground 
that, being the owner of a pew in the church, in his own 
right, he was directly interested in the event of the suit. 
A rule was then taken on him to show cause why a writ of 
procedendo should not be issued against him. Cause was 
shown whereupon. 


Martin, J., delivered the opinion of thegeor 

A rule having been obtained against the judge, to show 
cause why a writ of procedendo should nobbe issued against 
him, directing him to proceed to trial, in the case of Clark 
et al. vs. the Rector and Wardens of Christ Church—he 
made his return as follows: “1 am owner of a pew, in 
Christ Church, in my own right, and not in common with 
the other corporators. This pew is designated by No. — 
and has fixed limits, and, in it, no one has a right to enter 


but the owner, and I consider it as my separate and indivi- , 


dual estate, which I can sell, or otherwise dispose of, with- 
out the will or consent of others; and consequently I have 
a direct interest in the event of the suit: which is respectfully 
submitted.” 

It is contended the judge erred in recusing himself; be- 
cause, by an act of the legislature of the 9th of January, 


lay 183}. 
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pore itt” 1825, it is provided that, in all civil and criminal cases, in 


which the State, the parishes or the politic or religious incor. 
porations (exeept the banks or other moneyed institutions) 
are interested, it shall not be a sufficient cause to challenge 
the judge or justice of the peace, who have cognizance of 
the cgpe,..... to allege that they are citizens or inhabit- 
ants of the state, or of the said parishes, or members of the 
said politic or religious incorporations, or that they pay a 
State, parish or city tax.—2 Moreauw’s Digest, 295. 

It is clear the mere circumstance of the judge being a 
member of the corporation, which is a religious one, does 


not prevent him from trying the cause; but besides his in- | 


terest in common with the other corporators, he informs us 
he is the owner of a pew, in the church; and the object of 
the suit is to recover the very ground on which the church 
is built. This pew, he says, is part of his separate and indi- 
vidual estate, which he may sell and dispose of: we are 
ignorant whether he could not sell it to a person not a mem- 
ber of the po and rather believe he could. The 
eh certainly have an interest, in the pre- 
f would not be within the provision of the act 
; would consequently exclude him. If this 
additional circumstance of the owner being 








vendee woul 
sent suit, W 
of 1825, whi 
be correct, the. 
also a member of the corporation, ought not to prevent his 
exclusion. 

Such is the law with regard to witnesses, for the act of 
March 20, 1806, provides that “the interest which wit- 
nesses may have as members of the said corporations only, 
is not a sufficient reason for excluding their testimony; and 
that, unless the said witnesses have, in the cause, a parti- 
cular interest distinct from that which they have in com- 
mon with the other members of the said corporations, they 
shall be creditable witnesses, and shall be admitted as such, 
to give evidence in causes in which the said corporations 
are parties.—Zd. 528. 
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poration, as a member thereof, is not his private property, 
) and cannot be sold to satisfy his creditors ; but if, inlepen- 
, dently of his membership, he is the owner of a pew, he has 
7 an interest therein distinct from that. of those who have no 
pew, and, indeed, from that of owners of other pews... This 





, interest, the act of 1806 expressly says, shall exclude him 
from being a witness; a disability which it would be our 
duty to imply, were it not expressed; it must @ fortion? 
exclud¢ him from being the judge of the cause. 

If there be a religious corporation, in which every mem- 
ber of a corporation has a distinct pew, which constitutes 
part of his separate estate, and which he may sell or other- 
wise dispose of; then this corporation is virtually not one 
of those contemplated by the act of 1825; for, indepen- 
dently of their common interest in the concerns of the cor- 
poration, the members have a private interest in what is the 
object of this distinct ownership. 

The judge, in our opinion, did not err, and the rule must 
be discharged. phi 


ia) 









ALLAIN vs. PRESTON 
APPEAL FROM THE COURT OF THE FI DISTRICT. 
Where an amendment to a petition contains matter of substance, and the 
cause is tried without an answer to it, it will be remanded for want of the 
contestatio lites. 


The defendant was sued on his promissory note, and also 
for a year’s rent due to the plaintiff. A general denial was 
put in on the 6th May, and in November following, on mo- 
tion of the plaintiff’s counsel, and with the consent of the 
counsel for the defendant, it was ordered by the court that 
the plaintiff have leave to amend his petition by praying for 
a recision of the contract of lease, &c. No answer was put 
in to the amended petition; and in this state of the plead- 
ings the cause was tried on appeal. 
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Eastern District, 
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Porter, J. delivered the op nion of the court. 
This suit was brought for one year’s rent of property leas- 


_ed by the plaintiff to the’defendant Preston, on a promissory 


note, and to recover the penalty agreed on ‘by the parties, 
at the time the contract of lease was entered into. 

To a petition setting out these matters an answer was put 
in, and the cause stood at issue for some time. Subsequent 
to the filing of the answer, the following entry is found on the 
record:—“On motion of C. Janin, Esq. of counsel for the 
plaintiff, and with consent of counsel for the defendant, it is 
ordered by the court that said plaintiff have leave to amend 
his petition by praying for a recision of the contract of lease 
mentioned in this petition, and by claiming the rent up ‘to 
the date of the judgment to be rendered*therein.” 


On the argument of the cause it appeared to us that this _ 


was a very informal, and quite novel mode of amending a 
petition; the leave to amend being one thing, and the actual 
amendment, another. On inquiry, however, from practi- 
tioners at the bar, we are informed that where the particular 
species of amendment which the court grants is set out in 






for if generally Beisicod, the ends of ‘sadies are, sbi 
as much promoted by it as underthe more formal mode of 
proceeding. 

In this case, however, there was neither answer put in to 
the amendment, nor judgment by default taken for want of 
it; and the cause was tried below without the contestatio lites. 
The amendment is not one of form, but of substance; the 
cause must, therefore, be remanded. The answer first put in 
cannot, either in reason or by presumption of law, be held to 
extend to an amendment subsequently made, by which other 


and important matters were demanded of the defendant.— 
Sec. 2. N. & 257. 8 thid. 299, 301. 
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. It is therefore ordered, adjudged, and decreed, that the aa a 


judgment of the District Court be annulled, avoided, and re- WA~—~ _ 
versed. And it is further ordered, adjudged, and decreed, sa 
that the cause be remanded tothe District Court, tobe pro- rresron. 
ceeded in according to law; the appellee paying the costs of 


the appeal. 
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BOURGUIGNOWN vs. BOUDOUSQUIE. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


If the damages assessed by a jury appear to be enormous and unsupport- 
ed by the-testimony, the judgment will be reversed. 


Mathews, J., delivered the opinion of the court. 

This suit was commenced originally to establish the limit 
or boundary of contiguous tracts of land, claimed by plaintiff 
and defendant. (The former obtained a judgment by which 
she gained about thirteen arpens; and the suit is now prose- 
cuted to recover damages, or, more properly, the fruits and 
revenues of the land which was adjudged to the plaintiff, for 
the period during which it was possessed by the defendant. 
The cause was submitted to a jury in the our pew. who 
estimated the damages at nine hundred. 
and gave a verdict for this amount. Fr¢ a judgment ren- 
dered in pursuance thereof, the defendail appealed. 

Previous to taking the appeal, a motion was made for a 
new trial, which was overruled. ‘This motion appears to 
have been based on the ground of excess in the damages al- 
lowed by the jury, as being wholly unsupported by the evi- 
dence of the case. 

We agree in opinion with the counsel of the defendant, 
and think the judge @ quo erred in not granting the new trial. 
It is nota case without data constituting a criterion by which 
damages may be. estimated, independent of arbitrary opin- 
ions entertained by a jury. It is not like a claim of repara- 


tion in damages for injuries done to the person or reputation 
W 2 
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Exstern Meg Ie’ of an individual. But even in these cases, perhaps, it would 

~~ bea duty incumbent uncourts to palliate excesses committed 

BOURGUIGNON by juries. The dispute remaining to be settled between the 

BourDousguie. parties, at this time, relates to the annual value of thirteen 

arpens of land, (one only of which is stated by the testimony 

to be arable, the other twelve being swamp,) from 26th of 

April, 1825, to the present period. The witnesses suppose 

that the acre susceptible of cultivation, would produce eigh- 

teen barrels of corn annually, if properly cultivated. Now if 

one-half be allowed to the proprietor, (which would be a ve- 

ry extravagant rent,) the annual product would be, probably, 

nine dollars: this sum multiplied by six, the number of years 

which the defendant is presumed to have possessed in mala 

fide, the product would fall far, very far short of the verdict 

of the jury. Nor would the deficit be made up in any ration- 

al manner by allowing an excessive rent for the swamp as 
pasture-ground. 


a The damages assessed by the jury appear to us so enor- 


assessed by a jury mous, so illy supported by the testimony of the cause, that 


appear to be enor- ° 
ga unsup- We feel ourselves compelled to reverse the judgment of the 


ported by the tes- alte 

Rome thotaie Ct below. as 

ment will be re- Jt is therefore ordered, adjudged, and decreed, that the 
versed. ‘ 


judgment of the di tiet Court be avoided, reversed, and an- 
nulled, and the verdict set aside. And it is further ordered | 
that the cause be sent back to said court, to be tried de nova; 
and that the appellee pay the costs of this appeal. 


LOUISIANA COLLEGE vs. STATE TREASURER. 
APPEAL FROM THE COURT OF ‘THE FIRST DISTRICT. 
Whether the writ of mandamus can be used for the purpose of enforcing 
the payment of asum of money? Quere. 
Writs of mandamus never issue to officers charged with a public duty, to 
do any act, where the law vests them with a discretionary power. 


Upon the application of the trustees of the College of 
Louisiana, a mandamus was served upon the defendant, 
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requiring him to show cause why he should not pay to the ee ee 


applicants a sum of money to which they,conceived them- 

selves entitled, under an act.of the legislature: Upon hear- %4- , a 

ing, the rule was discharged, and the trustees appealed.  srare TReasv- 
Waggaman and Miller, for appellants. “ 


Atterney General for appellee. 

































Porter, J., delivered the opinion of the court. : 

The 834th article of the Code of Practice, enacts that a 
mandamus may be directed to public officers to compel them 
to fulfil any of the duties attached to their office, or which 
may be-legally required of them. 

The College of Louisiana conceiving itself entitled to a 
certain sum of money, under a legislative grant, to be paid 
out of the State Treasury, applied to the officers at the head 
of that department, for the sum which the applicants con- 
ceived due. He refused to pay it, and they obtained a rule 
from the court below, under the article already cited, to 
comply with their request, or show cause why a peremp- 
tory mandamus should not issue to compel him. 

Cause was shewn, and the judge discharged the rule. The 


party applying for the mandamus appealed, Whether the 


It is very doubtful whether this writ;can be used, for the writ) of mandamus 
ect a be used f 
purpose of enforcing the payment of a sum of money, even the amma pon 


i . forcing the pay- 
under the broad and comprehensive terms of the Code of nest ah eam 


Practice. But the opinion we have formed on another part money? Quere. 
of the case, renders it unnecessary to express ourselves 
positively on this question. 
By an act of the legislature, passed the 18th of March, 
1809, it is made the duty of the treasurer to examine all 
claims of every description, made on the Treasury of the 
State, and if, in his opinion, such claims are not provided for pws ee 
by law, are exorbitant, unjust, or unreasonable, he is autho- ‘° officers charged 


q : _ Witha public duty 
rized to refuse payment of the same, and the claimant is to do any act 
‘ : - where the law 
directed to seek relief from the legislature. at Qun wih 


It is a well settled principle that writs of mandamus — 
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Eastern, District, never issue to officers charged’ with a public duty to do any 
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~~~ act, where the law vests them with a discretionary power. trial 
“A. COLLEGE If they exercise that discretion illegally, and improperly, 1 
ee. they are responsible or not, as the case may be, in an ac- der 
tion. But they cannot be compelled to do an act contrary. = 
E to their opinion, when the law says that opinion is the guide 
fF they must follow. This is clearly established by the autho- jud 
a rities cited by the defendant’s counsel.—1 Cranch, 137 and at 
169. 19 John, 259.—It is also admitted to be the rule in a i: 
7 case not cited, which is the strongest that can be found in 
a the books, in support of the pretensions of the plaintiffs.— 
j 1, American Law Journal, 457. 
: We see nothing unconstitutional in the discretion. thus 
; vested. The body that made the grant, had the right to 
prescribe the mode in which it should be paid. cor 
1 It is, therefore, ordered, adjudged and decreed, that the 
7 judgment of the District Court be affirmed with costs. 5 
y , 
oman au 
CLINE vs. CALDWELL. th 
1 APPEAL FROM THE COURT OF THE PARISH AND CITY OF ri 
NEW-ORLEANS. d 
Pk When the evidence is not conclusive, the cause will be 2 to be st 
submitted to another jury. ss 
This was an action on a breach of contract, wherein the at 
. jury found a verdict of $1000 for the plaintiff. On appeal, F 
the Supreme Court not deeming the evidence conclusive, 
1 the cause was remanded for a new trial. : I 
: Worthington and Morse for appellant. 8 
Eustis and. Dunbar, for appellee. 
Martin, J., delivered the opinion of the court. 4 
This is an action for damages, alleged to have been sus- t 
tained by the plaintiff, a rope dancer,on a breach of contract, : 
by the defendant, the manager of a theatre ; the former { 
had a verdict and judgment for one thousand dollars, and the 
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latter appealed, after an unsuccessful effort to obtain a new ere ac 
trial. oy 
The evidence is not conclusive, and after a mature consi- — 
deration, we think the justice of the case demands that the j¢avpwexc. 
case should be submitted to another jury. | Whers the exi- 
It is, therefore, ordered, adjudged and decreed, that the dence is mot con- 
. . “a . e cause 
judgment of the Parish Court bé; annulled, avoided and vvill-be remanded 
reversed, the verdict set aside and the case remanded for a to be submitted to 


é : 2 : another jury. 
new trial; the appellees paying costs in this court. 
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BOSWELL vs. LAINHART ET AL. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

The casual insertion in a bond of an additional clause or condition not 
contemplated by the legislature, will hot bind the surety. 

If a bond be taken with reference to a particular law,’ it must be constru- 
ed by it. 

By an act of the LegisMture of 1828, Henry Lainhart was 
authorized to raise, by means of a lottery, the sum of six 
thousand dollars; provided that a bond, with sufficient secu- 
rity, to the Governor be given, conditioned for the faithful 
drawing of the same, and for the expending so much of the 
sum raised under the authority of the act*as may be neces- 
sary for the construction, and the application to the use;of a 
steam-engine made according to his new mode of genera- 
ting steam and applying it to the propelling of machinery. 
It was further enacted, that in consideration of the privilege 
granted, the-said Henry Lainhart shall, before availing him- 
self of the said privilege, assign over to the Governor and 


_ his successors in office, for the use of the State of Louisiana, 


the right of causing to be made and using steam-engines on 
the improved plan, invented by the said Henry Lainhart, for 
all works properly belonging to the State. In pursuance of 
this act, Lainhart entered intoa bond, with William Gorm- 
ley his security, in the penal sum of $12,000, with the con- 
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would pay, and. cause to be paid, according to the scheme of 


said lottery, all and every prize and prizes that should be 


LAINHART &ax drawn by tickets purchased and tobe purchased in said lot- 





tery. The plaintiff purchased a half-ticket, which drew a 
prize of $1000, which Lainhart refused to pay, and to recov- 
er which this suit was brought against him and his security 
Gormley. The court a quo gave judgment against Lain- 
hart, and dismissed the suit asregarded the other defendant, 
Gormley. The plaintiff appealed. 

Seghers for appellant. 

Preston, for appellee, made the following points: 

Ist. The law provides only for a bond to secure that the 
lottery shall be drawn, and for the appropriation of $6000 
of the profits to the improvement in steam. 

2d. The condition that Lainhart should pay the prizes is 
null, because the Governor had_no authority to take the 
same.—M’ Caleb vs. Maxwell, 5 Mass. Rep. 191. 13 Mass. 
Rep. 262. 


Martin, J. delivered the opinion of the court. 

The plaintiff and appellant complains of the judginent of 
the District Court, which disallowed his claim on the defen- 
dant as surety of Lainhart, on a bond given by the latter to 
the Governor, in consequence of the privilege granted by 
the Legislature to raise a certain sum of money by lottery; 
the plaintiff being the holder of a ticket entitled to a prize. 
The penalty of the bond is $12,000. 

By the act granting the privilege of a lottery:to the de- 
fendant’s principal, a bond with surety for the drawing of 
the lottery and the application of $6000 to a certain pur- 
pose, was required. The governor took a bond, with the 
further condition, that the prizes be faithfully paid. The 

District Judge thought the bond required by the Legislature 
was intended only for the security of the state to insure the 
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drawing of the lottery, and the faithful application of the Eastern Distriot, 
ers . May 1831 
proceeds to the use for which they were intended. ° Pe 
We think he did not err. The casual insertion of an ad- naswitic 
ditional clause, not contemplated by the Legislature; the , aan eens 
smallness of the penalty, merely the double of the sum to be — 
applied to the intended use, will leave the rights of the pub- Pri — 
lic absolutely unprotected, if the sum could be objected, as 3 an ao 
it would immediately be by the holders of the tickets. ba gate 
As to the principal debtor, there cannot be any doubt of Will rot tod the 
his liability; but the surety bound himself only to pay the surety 
penalty tothe state on certain conditions. The bond is ta- 
rae with reference to the law, and must be construed by ken with _refer- 
. Nothing shews any claim under it to any part of the °D°e % a Particr 
8 y cial Y P lar law,it must be 
anil by individuals. ; construed by it. 
It is therefore ordered, adjudged, and decreed, that the 


judgment ofthe District Court be affirmed with costs. 








LIPPINCOTT vs. LOUISIANA INSURANCE COMPANY. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. ‘ 
If a vessel be insured for six months trading between New-Orleans and 

any port in the West Indies, United States, or Gulf of Mexico, except 

Rio Grande, or Brassos of St. Jago, the port of NewOrleans is made one 

of the ¢ermini; anda voyage between a port in the West Indies and the 

United States is not within the policy. 

This action was brought to recover the amount of a policy 
of insurance upon the schooner Volant, “trading between 
New Orlearis and any port in the West Indies, United States 
or Gulf of Mexico, except Rio Grande, or Brasos of St. 
Jago.” 

It was admitted that the schooner sailed from New Or- 
leans to’ Matanzas, where she arrived, and proceeded from 
thence to Savannah, on which voyage she was lost by one 
of the perils insured against, and within the period compri- 
zed in thepolicy. On the trial the plaintiffs offered inevi- 
dence the following written application, made to the defend- 





If a bond be ta- * 
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Eastern Diotsets ants, and by them accepted:—“Insurance is wanted on 


May 1831. 


wa 
LIPPINCOTT 


schooner’V olant for the term of six’months, with permission 
to.trade to any port in the West Indies, Gulf of Mexico, or 


3. ‘ : : : 
ua. insur co- United States.” The introduction of this document was op- 


If a vessel be 
insured for six 
months’ trading 
between New Or- 
leans and any port 
in the West In- 
dies, U. States, or 
Gulf of Mexico, 
except Rio Grande 
or Brassos of St. 


posed by the defendant’s counsel, on the ground that it varied 
the terms and conditions’ of the policy in respect to the voy- 
age insured therein, waich was free from all ambiguity. The 
court admitted the document, and the defendants excepted. 

It was proved that no greater premium would have been 
charged at other insurance ‘offices, for the risks specified in 
the written application, and that specified in the policy. 

There was a verdict and judgment for the plaintiffs, and 
the defendants appealed. 

Eustis for appellants. 

Slidell for appellees. 


Porter, J. delivered the opinion of the court. 


The plaintiffs insured with the defendants their schooner 
Volant, for the term of six months, “trading between New 
Orleans and any port in the West Indies, United States, or 
Gulf of Mexico, except Rio Grande or Brassos of St. Jago.” 
The vessel! was lost in a voyage between Matanzas, in the 
island of Cuba, and Savannah. 

We are of opinion that by the terms of the policy, the port 
of New-Orleans is made one of the termini of the voyages in- 
sured, and that a voyage between a port in the West Indies 
and a port in the United States, is not a voyage between 
New Orleans and any port in the West Indies, United States 


Jago, the port of Or Gulf of Mexico. 


N. Orleans is made 
one of the termi- 
ni, and a voyage 
between a port in 
the West Indies 
and one in the U. 
States is not with- 
in the policy. 


We think this is so clearly the meaning of the language 
used, that itis impossible to make it plainer by reasoning or 
illustration. On the trial, the plaintiffs produced the written 
proposals made to the company, and accepted by them, to 
shew that a voyage such as that on which the schooner was 
losty entered into the contemplation of the parties; that it 
was so particularly understood by the plaintiffs; and that 
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the terms inserted in the policy must have been oo there Eas 
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The court recéived the evidence, though abjected to; and Leonean 
the jury having found a verdict against the defendants, which‘, ._ ot 


was confirmed; they appealed. 


We think the court erred. Admitting the, document of- 


fered to be legal evidence to control the written policy, in 
any,,case, (on which we express no opinion,) we are satis- 
fied that it could not be introduced by the plaintiffs in the 
present action. If error or.fraud occasioned a contract to 
be executed in writing different from. the intention of the 
parties, it was the duty of the party relying on such an al- 
legation, to make it the basis of his action, to give notice of 
it to the defendants, and afford them the means to meet, and, 
if in their power, to refute it. 

The action in this instance is on the policy; and that poli- 
cy shews a voyage different from that on which the vessel 
was lost. 

It is therefore ordered, adjudged, and decreed, that the 
judgment ofthe District Court be annulled, avoided, and re- 
versed; and that there begudgment for the defendants, as in 
case of nonsuit, with costs in both courts. 


aa, 
LALAURIE vs. CAHALLEN. . 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 

The debt is not novated when the vendor consents that the person propo- 
sed-as endorser, may if he chose pay the price in cash. 

When the last bidder does not comply with the.terms of sale, the law au- 
thorizes the property to be put up again for sale; butit does not make it the 
duty of the vendor to do so, and leaves him at liberty to pursue all other le- 
gal remedies. 

It is discretionary with the court to grant io the vendee a delay to comply 
with the conditions of the sale. 


The defendant was the last and highest bidder, for a lot of 
X2 
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Eastern District, oround offered by the plaintiff at auction, on acredit of six 


May 1831. : , 
with zai and twelve months, for a note satisfactorily endorsed. 
LALAURIE The defendant, on the day of sale, named to the auctioneer 


canarzen. his endorser, who was approved of by the plaintiff. The en- 


dorser,* when called on, observed that he had money in his 

hands belonging to the defendant, and instead of endorsing 

would prefer paying cash. This proposition was accepted 

* . bythe plaintiff, but never carried into effect; and the present 

suit was brought to rescind the sale. The defendant pleaded 

novation. There was judgment against him; from which he 
appealed. 

' Préston, for appellant, contended that the defendant was 


not put in‘delay, and cited the case of Erwin vs, Fenwick, 
6th Martin, N. S. 229. 


Martin, J. delivered the opinion of the eourt. 


This suit is brought for the recision of the adjudication of 
a lot, sold by auction, at whieh the defendant was the last 
and highest bidder, on account of his neglect to comply with 
the terms of the sale. He pleaded«a novation of the ‘debt. 
There was judgment against him, and he appealed. 

The testimony shows the lot was sold ona credit, the pur- 
chaser giving an approved endorser. The defendant, to 


whom the lot was struck, offered Ramos as his endorser, who, ~ 


on being called to endorse, proposed to pay the money down, 


which was accepted: he, however, neglected to do so for a “fy 


long time, and died. 
The defendant’s counsel has contended that there had 
been a novation of the debt: that he was not put in mora, re- 
lying on the case of Erwin vs. Fenwick, 6th Martin, N.S. 
A debt is not 22: that the plaintiff ought to have had the lot sold a second 
novated where the time: that the defendant is entitled to a reasonable time to 
vendor consents 
that the person comply with the conditions of the sale; that the damages 
proposed as indor- 
ser may, if he are excessive. 


chose, pay the ° ee 7 
wltes in aut Ist. There has been no novation. The plaintiff consent 
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ing that the person proposed as endorser might, if he chose, 
pay the price in eash, did not discharge the principal debtor. 
2d. The evidence shews a call on the defendant to com- 


ply with the conditions of the sale. 

3d. The Civil Code, 2589th, authorizes the property to be 
put again for sale, when the last bidder does not immediate- 
ly comply with the terms ofthe sale; but it does not make it 
the duty of the vender to do so, and leaves him at liberty to 


pursue all other legal remedies. 
4th. The Parish Judge did not err, in not allowing to the 


defendant delay to comply with the terms of the sale. The 


Code does not make it an imperious,duty on the court, 


(2540) but authorizes it. 
asked. 

5th. The damages do not appear “to us excessive. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed with costs in both 
courts. 


In the present case it was not 





FOUCHER vs. LEEDS. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

Although a lease be cancelled, if the lessee remains in possession, he is 
liable for the rent, on a tacit reconduction, in the same manner as if he had 
held over, after the lapse of the time for which he had obtained the lease. 

Judgment can only be given for the rent due at its date. 

The plaintiff had leased to the defendant a lot of ground, 
and afterwards caused the lease to be annulled by 4 judg- 
ment to that effect, rendered against the defendant. Not- 
withstanding this judgment, the defendant retamed posses- 
sion of the lot, and the present suit was brought to recover 
the rent, at the rate of thirty dollars pér month, being the 
price agreed upon when the lot was first leased. The 
defendant pleaded in avoidance the judgment by which the 
lease was annulled, and denied having rented the lot since 


the rendition of the judgment. 
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Where the last 
bidder does not 
comply with the 
terms of sale, the 
law authorizes the 
property to be put 
up again for sale, 
but it does not 
make it the duty 
of the vendor to 
do so, and leaves 
him at liberty to 
pursue all othe; 
legal remedies. 

It is discretion- 
ary with the court. 
to grant to the 
vendee a delay to 
comply with the 
conditions of the 
sale. 


The plaintiff introduced 
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‘May 1881. Parol proof to show that thirty dollars per month was the 
wr price at which the lot was first leased; that it was well worth 
FOUCHER = that sum, and thgt the defendant had occupied the lot since 

vs 

LEEDS the rendition of the judgment annulling the lease. To the 
introduction of this testimony, the defendant objected, on 
the ground that it was illegal and irrelevant to the pleadings. 
The objection was overrulled and the defendant excepted. 
The court a qua gave judgment in favor of the plaintiff, for 
the amount of the rent due—and further decreed, that the 
defendant pay rent at the rate of thirty dollars per month, 
until he delivered possession of the lot to the plaintiff. The 
defendant appealed. 


Carleton and Lockett, for appellant. 
Seghers, -for appellee. , 


Martin, J., delivered the opinion of the court. 

The plaintiff claims the rent of a lot of his; the defen- 
dant pleaded the general issue, and if he ever rented the 
plaintiff’s lot, the lease was annulled by a judgment. 

The plaintiff had judgment for the rent, till the day of 
the inception of the suit, with interest from the date of the 
judgment, till paid, and for the rent, from the day of the 
inception of the suit, till the defendant surrenders the pos- 
session of the lot. The defendant appealed. 

It is in evidence, that the defendant leased the lot at $30 
per month, that the lease was set aside by a judgment ob- 

Athoughs « less tained.by the plaintiff, but the defendant still occupies the 
be cancelled, if lot. 
agli ae e is Objection was made to the introduction of parol evidence, 
liable for the rent t4 show the value of the lot on rent, as the lease is proven 


on a tacit recon- 


duction, in the to have been set aside, and there is no claim on a quantum 
same manner as if A 
he had held over valebat, nor any averment of the value of the rent. 


the time for which It is in evidence, that after the lease was set aside, the 
_ had obtained defendant remained in posession, and he thereby became 


liable to the plaintiff’s claim, ona tacit in contradietion, in the 
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same manner as he had held over, after the lapse of the , phen” 
time for which he had obtained the lease. ~hae 
But the judge, in our opinion, erred in giving judgment rovcHER 
for the rent beyond the date of it; for-we are ignorantof  , dans. 
any manner in which the officer who issued the execution, 
as he who carries it into effect, may assertain whether the &. De tiven he 
defendant held possession beyond the date of the judgment, = due at its 
or for how long. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided. and 
reversed, and that the plaintiff recover from the defendant 





the sum of eight hundred and seventy dollars, for the rent 
of his lot, to the last day of December, 1830, with interest 
at five per centum thereon till paid, with costs below,j but 
that the appellee pay costs in this court. 





SMITH vs. ROBINSON. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
Demand of payment at a place designated by the note, is a condition 
precedent to a recovery on it. 


The defendant and two others executed their joint and 
several note, payable to the plaintiff or order, at the count- 
ing-house of M. White, in the city of New-Orleans. 

Sometime after the note fell due, it was handed by 
White to an attorney for collection, who instituted suit 
against the defendant. A judgment by default was taken 
which was afterwards made final, upon the following testi- 
mony: The plaintiff’s attorney deposed that he had seen 
the defendant in New-Orleans, after the note had been 
handed to him by M. White, as the agent of plaintiff, and 
informed him he was directed to bring suit. 

The defendant begged a short delay, until he saw M. 
White again, and observed, at the same time, that Bynum 
ought to pay the note, as he, the defendant, was a mere 
security. 
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Eastern, District, A rule was taken on the plaintiff by the defendant's coun- 
‘ ayis3t. : 
y~ sel, to show cause why the judgment should not be set 
are aside on the following grounds: Ist, that there was not legal 
Ropingon. grounds to support the Judgment; and, 2dly, that the defen- 





dant was not responsible for.the amount decreed against 
him. The rule was discharged and the defendant appealed. 

Hennen, for appellant, made the following points: - 

1, Payment was not demanded at the counting-house of 
M. White, the place appointed for payment. 

2.. Because payment could not have been legally made, 
nobody having been authorized to receive it. 

M‘ Caleb, for appellee, contra : 

1. It was not necessary for plaintiff to have alleged or 
proved that demand of payment was made at M. White's 
counting-house.— Chitty, (Edition 1830,) 249, (note 2,) 259, 
(note 1.) 

2. If such demand was necessdry to be proved, the evi- 
dence upon record establishes the same. The attorney for 
plaintiff received the note from White, the agent ; it had, 
therefore, been sent there, and it would be a far fetched 
presumption, that a note at Maunsel White’s counting-house 
was not paid because the note was not there to be given up.— 
3, Martin, N. S. 433. 

3. The defendant was amicably demanded to pay prior to 
the suit. This demand was in New-Orleans, and he now 
comes with a very bad grace to complain of want of de- 
mand. This amicable demand was made in person. 


Martin, J., delivexed the opinion of the court. 

This is an action on a promissory note: there was judg- 
ment by default, and the defendant appealed after an unsuc- 
cessful attempt to have the judgment set aside. 

The statement of facts shows the note was subscribed by 
the defendant. ‘Two names appear before his, but the note 
is joint and several, and it was payable at the counting-house 
of M. White, who handed it to the attorney who brought the 
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present suit. Robinson, when called on by the attorney, 
said he would see White about it, and being asked for the 
money a second time, said he was the surety of Bynum, 
whose name is first on the note, and Bynum ought to pay it. 

There is no evidence of any demand at the place at 
which the note is payable; but the plaintiff’s attorney has 
contended that his having received the note from White, is 
evidence of its having been in the possession of White for 
collection; and the presumption is strong, that White was not 
absent from his own counting-house, on the day of pay- 
ment, and there could not be any necessity of his making a 
demand from himself; and the counsel has cited numerous 
authorities, to show there was no necessity for such a de- 
mand. In Miller vs. Croghan, 3 Martin, N. S. 423, we 
concurred, in the opinion of our learned brother, from whose 
judgment the present appeal is taken, that in the case of a 
note payable, at a particular place, a demand there was a 
condition precedent to the plaintiff’s right of recovery. 

We admitted, however, that there were many and very 
respectable authorities in support of the contrary doctrine ; 
that it was a most’ controverted question, and we gave that 
judgment which, in our opinion, was called for, by analogy 
to principles and a greater weight of authority. Having 
settled the law, as far as it can be settled by a single deci- 
sion, we have nevertheless reconsidered our decision; and it 
has not appeared to us that it ought to be disturbed. 

It does not appear, at what time White received the note. 
The suit was not brought till eight months after the maturity 
of the note. Itis true the defendant did not pretend he 
had called at White’s countin-house, to pay the note, but he 
gave it as his opinion, that this was the business of Bynum 
the principal, rather than the defendant, who was only a 
surety. The note bears no date of the place where it was 
executed; the plaintiff resides in another State and the 
principal, it is said, on Red-River. Nothing shows the pre- 
sence of the plaintiff, nor of any body authorized by him, 
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cn oy at the counting-house of White, at the period when the note 


ad 
SMITH 
vs. 
ROBINSON. 





‘ became due. The only demand which is proved is not 
pretended to have been made at the place of payment. 
Had the note been endorsed by the plaintiff, or did it appear 
that White was authorized to receive its amount, we might 
then perhaps be authorized to inquire whether the presump- 
tion was not that he must have been in his own counting- 
house, at some period before he handed the note to the 
attorney; and whether, in such a case, there was any neces- 
sity for his making any demand, till somebody came in, from 
whom it might be made. Bat the possession of the note by 
White, does appear to have been for the purpose of hand- 
ing it to an attorney, without being accompanied by any 
authority to receive payment. Had it been shown that he 
had the note on the day of payment, perhaps, the presump- 
tion might be that he had it for the purpose of receiving its 
amount, as it was payable at his house—but this is not very 
clear. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed; and proceeding to give such a judgment as, in our 
opinion, ought $o have been given below ; it is ordered that 


there be judgment in favour of the defendant, as in the case — 


of a non-suit, with costs in both courts. 





BOCOD vs. JACOBS. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 


OF NEW ORLEANS, 

A slave’s misrepresentation of his own name and that of his master when 
arrested, is not a sufficient circumstsnce to imply the habit of running away 
from a single instance. 

Circumstances posterior to the sale may have some weight in proving the 
existence of a previous habit; but the mere fact of running away after the 
the sale, added to a single instance before, does not establish an anterior 
habit. 
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good subject. Such a character is not absolutely inconsistent with the cir- 
cumstance of his having absented himself for a few days. 

This suit was brought to rescind the sale of aslave who, it 
was alleged, was in the habit of running away. 

The evidence showed that the slave run away once, while 
owned by the defendant, but was apprehended ina few days 
and committed to jail. The sale to the plaintiff was effected 
through a broker, who represented the slave as a good sub- 
ject. There was judgment for the plaintiff, and the defend- 
ant appealed. 

M Caleb, for appellant, made the following points. 

Ist. The judgment below should be reversed,’ because 
there is no evidence to show a habit of running away prior 
to the sale. 

2d. There is not one tittle of proof that the slave had ever 
absented himself more than once from his owner, previous to 
the sale to the plaintiff: the running away once does not con- 
stitute the habit,—C. C. 

Canon for appellee. 


Martin, J. delivered the opinion of the court. 


The recision of the sale of a slave is claimed by the ven- 
dee, on the ground that he was in the habit of running away 
before the sale, in the knowledge of the vender, who, never- 
theless, alleged, as it is said, that he was a good subject.— 
The plea was the general issue, and the defendant is appel- 
lant, of a judgment of recision. 

The evidence is, that the slave ran away once while he 
was owned by the vender, and was absent a few days only. 
When he was arrested he gave to himself and his owner 
many names. Soon after the sale he ran away a second 
time. The vender’s broker, when bargaining with that of 
the vendee, represented the slave as a good subject. 


The plaintiff’s counsel has relied on the case of Sykes vs. « 
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Allen, 24 Martin, ‘N.‘8.;'and has ‘cited Syrey, Pothier and 


‘Toullier. 


We have a special provision in our Code by which this 
case must be determined.— Civil Code, 2505. 

Ifa slave has run away once, he is to be considered as hav- 
ing the habit of running away, if he stay away more than one 
month: so if he absent himself twice for several days. 

We do not think that the slave’s misrepresentation of his 
own name and that of his master, isa sufficient circumstance 
to authorize us to imply the habit from a single instance. 

Circumstances posterior to the sale may have some weight 
in the scale of evidence in determining on the existence of 
a previous habit; but we do not think that the mere fact of 
running away immediately after the sale, added to a single 
instance before, may be received as evidence of an anterior 
habit. It may be the consequence of the displeasure of be- 
ing sold—of his dislike of the new owner. 

Neither ought the vender to be affected by his broker’s 
assertion, that the slave was a good subject. Giving him 
such a character is not absolutely inconsistent with the cir- 
cumstance of his having once absented himself from his own- 
er’s house for a few days. 

It is therefore ordered, adjudged, and decreed, that the 


not judgment of the District Court be annulled, avoided, and re- 


versed: and proceeding to give such a judgment as, in our 


of opinion, ought to have been given below, it is ordered, ad- 


judged, and decreed, that there be judgment for the defend- 
ant, with costs in both courts. 


JOHNSTONE vs. THOMPSON. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 
The general received opinion of the words to abscond, is the act of a 


person who leaves any particular place clandestinely, or of one who con- 
ceals or hides himself. 
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This action. was instituted unden the following circum- 
stances:—The plaintiff having absented himself from, the 
state, three of his creditors filed: a petition for a forced sur- 
render, under the allegation of his being an absconding 
debtor. His property was sequestred and deposited in the 
hands of the defendant, as syndic for the creditors. The 
plaintiff returned, and instituted, this action. for the purpose 
of annulling the proceedings of the creditors,, and; effecting a 
return of his property. The plaintiff adduced proof of his 
absence being merely temporary. The defendant gave. in 
evidence the record of the proceedingsin the forced surrender. 
There was judgment for the plaintiff, and. the defendant ap- 
pealed. 

M’ Crady for appellant. Preston for the appellee. 


THOMPSON, SYNDIC OF JOHNSTONE v. NEWTON ET AL. 
SAME vs. ROWE ET AL. 


APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 

These actions were instituted by the plaintiff, as syndic un- 
der a forced surrender, of certain creditors of J. G. John- 
stone, to constrain the defendants to yield up, for the bene- 
fit ofall the creditors, the proceeds of certain drafts, bills of 
exchange, Wc. transferred to them by the insolvent, to the 
fraud of the creditors generally by such illegal’ preference. 

It appeared in evidence that the defendants had received 
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sat 


of the insolvent, on the eve of his absenting himself, divers | 


drafts, &c. in order to protect the said defendants against 
their endorsements for him for near the amount received. 
The case of Johnstone vs.,. Thompson, syndic, annulling the 
proceedings of the creditors and restoring the property, being 
introduced, the court below nonsuited the er in both 
cases, and he appealed. 
Strawbridge and M’ Crady for appellant. 
Ist. The court cannot, inthis suit, set aside the judgment 
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in the suit for a forced surrender; that judgment must stand 
until reversed by legal course. 

2d. The party is actually insolvent, and had absconded. 

3d. The action in avoidance of acts in fraud of creditors, 
may be exercised either personally or as represented by a 
syndic; and as Johnstone is now a party, judgment will be 
given according to the proof. 

Preston for the appellee. 

Ist. The evidence shows that Johnstone, was not an ab- 
sconding debtor, and so the parish judge has decided; the 
plaintiff, therefore, is incapacitated to sue as syndic. | 

2d. The appellees were not made parties to the failure, 
and are, therefore, not bound by the proceedings. 

3d. The transfers by Johnstone were for a good and valid 
consideration, at the time. 


Mathews, J., delivered the opinion of the court. 


In the two first of these cases the plaintiff, as syndic, 


claims from the defendants certain properties, rights and cred-- 


its which, he alleges, were tranferred to them by the insol- 
vent, at an improper time and out of the ordinary course of 
business, to the injury and in fraud of the rights of the mass 
of creditors. The last suit is brought by the debtor, whose 
property was placed in the possession of the syndic, under a 
forced surrender, to cause to be annulled the proceedings 


.by which his commercial books and other effects were trans- 


ferred to the defendant as syndic, and to have them restored 
to him. . 

The proceeding which gave rise to these suits, was com- 
menced in pursuance of the sixth section of an act of the 
legislature, passed in 1826, entitled “An act supplementary 
to an act relative to the voluntary surrender of property, 
&c.” It is expressed in the following terms: “If any mer- 
chant or trader abscond or conceal himself, in order to avoid 
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the payment of his debts, it shall be lawful for three of his mee ts 


creditors, or.more, to apply to any competent judge, &c. to OW 

obtain from the said judge an order authorizing the seques- *#OMPSON 

tration of the property of the said merchant, trader, &c.” NEWTON ET AL 
The proceedings in the case prosecuted under this section 

of the act ended in the sequestration of Johnstone’s proper- 

ty, a forced surrender, and appointment of a syndic. After- 

wards the debtor appeared; brought suit, as above stated, al- 

leging their illegality, and consequent nullity, as being un- 

founded in fact; and claims restitution of his property. 
The evidence adduced in the different cases,which is made 

applicable to all, shews clearly that the plaintiffin the last 

action was in insolvent circumstances at the time he left the 

state, in July, 1830. But the court below seems to have 

been of opinion that the fact of his absconding, or concealing 

himself, was not established by satisfactory testimony, and 

gave judgment in his favor, and also judgments against the 

syndic in his suits against Newton and Co., and Row and 

Went; from all of which he appealed. The judge a quo, we 

think, proceeded regularly in first taking into consideration 

the case of Johnstone vs. Thompson; for the decisions in the 

other cases may be viewed as corollaries of the judgment 

proper to be rendered in this. 


The sequestration and forced surrender were based on 
the belief that the debtor absconded, or concealed himself, in 
order to avoid the payment of hisdebts. The main attempt, 
on the part of the creditors who provoked this surrender, as 
appears by the testimony of the cause, was, to prove an act 
of absconding according to the true intent and meaning of 


‘ - = P The general re- 
the law. But in this, we are of opinion with the court be- ooived wren ps 
low, they have failed. The general-received meaning of the word to ab- 

: scond is the act of 
the word to abscond, we believe to be the act of a person a person who 


i P j leaves any parti- 
who leaves any particular place clandestinely, or of one who “aie tae tm 
conceals or hides himself. According to the latter signifi- destinely, or of 


: ' , : h als 
cation, which appears to be that accorded to it by lexicogra- a hides himself 
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phers; it is synonymous with the word ¢o conceal, and, con- 
sequently, the same effect should be given to the section of 
the law under consideration, if only one of the words had 
been used by the legislature. 

The testimony affords no evidence of concealment, nor 
of clandestine departure from the city. Nothing shews that 
the debtor did not lay himself open to arrest in the ordinary 
mode of proceding, by civil process, to the very moment of his 
departure. He went openly on board the steam boat which 
was about to take him from the country, and was seen there 
by a great number of persons. To those with whom he had 
conversed on the subject of his going, he represented asa 
reason for taking that step, the dulness of business in New 
Orleans at that time, and the probability of its being so for 
some succeeding months of the year; that his intention was 
to return, having a prospect of obtaining a place as book- 
keeper with some merchant in this place. 

That he had failed in business on his own account, cannot 
be doubted, according to the evidence; and that he adopted 
measures to secure his friends, who had assisted to set him 
up, is, perhaps, equally clear. The morality of such» con- 
duct, in foro consciencie, is not for us to investigate: it is be- 
lieved tobe contrary to our municipal regulations, and thug 
far may be considered as immoral. But it does not appear 
that he acted in sucha manner as to authorize a sequestra- 
tion and forced surrender of his estate, by absconding or con- 
cealment, in terms of the law. ‘This case differs little from 
that of Kennedy & Duchamp vs. Devlin.—8. N. S. p. 150. 

It is therefore ordered, adjudged, and decreed, that the 
judgments of the Parish Court rendered in these several cases 
be affirmed, with costs, 
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PRITCHARD ET AL. vs. LOUISIANA STATE BANK. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
Where the Bank undertakes the collection of a note, it becomes the agnt 

of the depositor, and if ihe notary employed to protest the note, for non- 
payment, fails to give legal notice of protest to the endorsers, in conse- 
quence of which they are exonerated, the bank is liable for the neglect 
and bound to pay the amount of the note'to the person depositing it fot 


collection. 
But where an agent becomes liable to pay the amount of a nofe, in con- 


sequence of neglect to give legal notice of protest, he is entitled to have 
the note, with all the remaining rights of the creditor, transferred to him. 

This was an action upon a contract of agen¢y, to obtam 
an indemnity from the agents, for a loss arising from their 
negligence. The negligence’ charged, was the omission to 
give to the endorsers due notice of the dishonour of a note. 
The evidence adduced on the trial is correctly stated in the 
opinion of the court delivered by 


Martin, J. 

The plaintiff seeks remuneration for a loss whichhealleges 
he has sustained through the neglect of the defendant’s 
agent, in giving notice on the protest of a note, deposited 
with the defendants for collection. They pleaded the gene- 
ral issue. The plaintiffs had judgment for costs incurred in 
prosecuting one of the parties on the note, and appealed. 

There were four endorsers on the note, when it came to 
the plaintiff’s hands-—Lawrence, Chambers, Scott, and 
Hamilton. 

The evidence shows that the plaintiffs brought a suit 
against the two last endorsers, and failed against one, be- 
cause he relied on the notary’s certificate, which did not 
state the post-office in which the notice was put. Pritchard 
vs. Hamilton, 6 Martin, N. S. 456; against the other, be- 
cause the notice had been left in the post-office at Baton- 
Rouge—an office to which the endorser was in the habit of 
sending for his letters and papers.—Pritchard vs Scott, '7 id. 
491.—Of the two other endorsers, one of them has removed 
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Where the bank 
undertakes _ the 
collection of 
note, it becomes 
the agent of the 
depositor, and if 
the notary em- 
ployed to pretest 
the note for non 
payment, fails to 
give legal notice 
of protest to the 
endorsers, in con- 
sequence of which 
they are exonora- 
ted, the bank is 
liable for the ne- 
glect and bound to 
pay the amount of 
the note to the 
person depositing 
it for collection. 

But where an a- 
gent becomes lia- 
ble to pay the a- 
mount in conse- 
quence of neglect 
to give legal no- 
tice of protest, he 
is entitled to have 
the note, with all 
the remaining 
rights of the credi- 
tor transferred to 
him. 


same objection as that to Scott. 
/ The district judge appears to have been of opinion that 
the plaintiff had not shewn that he sustained any damage, 
beyond the amount of the costs, in the suits against two 
endorsers. He gave judgment therefor, and reserved to the 
plaintiff his right of recovery for such damages, as he 
might show to have finally resulted from the neglect of the 
bank or its age 

We think he erred. The plaintiff clearly shows he failed 
to recover against Scott, and he is unable to recover from 
Chambers, because the legal notice was not given to either 
of them, and his recovery against Chambers has become, at 
least, more difficult, by the removal of Chambers out of the 
State. He had the security of four endorsers; it is clear 





: he -has lost that of two, by the neglect of the bank. This 


loss is certainly an injury for which he has a right to a com- 
pensation. Had the bank given due notices to these two 
endorsers, it is clear the plaintiff would have obtained judg- 
ment against them, and very probably his money, and he 


would not be subjected to the risk, delay, and inconvenience 





of sending his note to a distance, to have Chambers sued on. 





But the counsel of the bank urges that on payment of 
the amount of the note, the bank ought to be entitled to all 
the plaintiff’s rights and claims thereon ; that owing to the 
neglect of the plaintiff, or of his attorney, his right on Ha- 
milton is lost, there being judgment in favour of the latter. 
It appears the attorney depended for proof of notice, on a 
notary’s certificate, evidently defective on its face, while the 
defect might have been cured by the examination of the 
notary as a witness;--be that as it may, the plaintiff was 
only bound to transfer his rights to the bank, on receiv- 
ing payment. The loss of the recourse on Hamilton, is not 
proven, for it is not shown that the testimony of the notary 
could have prevented it, and, if it was, itis far from_being 
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clear that the defendants, on paying damages, would not_be ey OO: 
obliged to be satisfied with a subrogation of the plaintiff's wre: 
rights, as existing at the time of payment, even if diminished ®!ToHARD 


















































, eT Wegener — ° ————— ET AL. 
by the neglect of his agents, provided they were not so by vs. : 
fraud ——— —— se Ls. eee 


It is, therefere, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and proceeding to give such a judgment as, in our 
opinion, ought to have been given below, it is ordered, 
adjudged and decreed, that the plaintiff recover from the 
defendants the sum of fifteen hundred and seventy-seven 
dollars and ninety-two cents, with interest at the rate of five 
per cent. from the date of the protest, and the further sum 
of ninety-four dollars and fifty cents, for his costs in the two 
suits brought against the endorsers, with costs in both courts, 
But execution is not to issue on the judgment till the. plain- 
tiff shall have delivered to the defendants, or deposited in 
the office of the clerk of the District Court, the note men- 
tioned in the petition, together with a cession or transfer of 
all his rights thereon. yf 





RUSSELL ET AL. vs. BUCKLES~GALE INTERVENING. 
APPEAL FROM THE DISTRICT COURT FOR THE FIRST 
JUDICIAL DISTRICT. , 

Where mutual accounts exist between the consignor and consignee, the 
latter has no lien upon the goods attached in his hands, unless there be 
proof of a balance in his favour at the time of the attachment. 

The plaintiff, in this case, attached 250 coils of bale rope, - 
alleging it the property of J. C. Buckles, a non-resident. 
L. H. Gale, the consignee of the rope, intervened, alleging 
a lien on it for balances, no liquidation of accounts was 
shewn, leaving a balance in favour of Gale, at the time of 
Z2 
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eae the attachment. There was judgment for the plaintiff, and 


aw _ the intervening party appealed. 


—— eT AL Hennen, for appellant. 


BUCKLES. 1. The consignee has a privilege on the goods consigned 
for his advances, even before their arrival, if a bill of lad- 
ing has been despatched to him.—€. C. 3214.—Code de 
Commerce, 93.—Dufour’s Code de Commerce, vol. 1, page 
112.—Delvencour Droit Com. 1, p. 53. 

2. The consignee’s privilege attaches from the day the 
goods leave the store of the consignor.—Pardessus, v. 4, p. 


357-8. 

Martin, J., delivered the opinion of the court. 

This is an attachment case. Gale intervened and claimed 
a quantity of “bale ropes, part of the property attached, 
which had been consigned to him by the insolvent, who 
was indebted to him. His claim was disallowed, and he 
appealed. 

Phe district judge concluded from the evidence that the 
consignor and consignee made mutual shipments to each 
other. Their accounts were unliquidated at the time of 
the shipment: the evidence does not show on whose side the 
balance was. 

The counsel for the intervening party .has urged in this 
court, that the consignee has a privilege on the goods con- 
signed, for his advances, even before their arrival, if a bill 
of lading has been dispatched to him.—Civil Code, 3214. 
—French Code of Commerce, 93.—1, Dufour on Code de 

Where mutual Commerce, 112.—1, Delvencourt Droit de Commerce, 53. 
a —The consignee’s privilege attaches from the time the goods 
signor and con- came into the consignor’s store.—4, Par. 357-8.—1, Locre, 
signee the latter 4 ae i ¥ 
has no lien upon 467.—Without admitting or denying the doctrines con- 
ges a. tained in these authorities. 

54 there be The plaintiff’s counsel has relied on the absence of any 
proof of a balance 


in his hands at the proof of a balance in favour of the intervening party, at 


os ‘t- the time of the attachment. 
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nd On an“attentive examination of the evidence, it has not asa Re 
appeared to us the District Court erred. SAS 
It is, therefore, ordered, adjudged and decreed, that the *’°***% ¥¥ 4» 3 
ed judgment of the District Court be affirmed with costs.’ BUCKLES. ‘ 
d- | eRe 
de BENNETT ET Al. vs. ALLISON: 
be APPEAL FROM THE COURT OF THEQBERST DISTRICT. 


In a suit upon a note the plaintiff is not bo Mprove the defendant’s 
signature, unless it be expressly denied; but -ifmne the allegations in 
the petition nor jnterrogatories annexed thereto require such denial or ad- 
mission, then every means of defence is epen to the defendant, under a plea 
of the general issue. 

Solidarity in obligations must be express, except in the case of commer- 
cial partners. 

Where one of the joint obligors of a note given by a particular 
ship fails, and places the payee as a creditor on his bilan. for the : 
amount, he is, nevertheless liable but for half. 

This suit was brought ona promissory note, in the follow- 
ing words:—“Three months after date, we promise to pay 
William Bennett and Hugh Grant, or order, four/hundred 
and twenty-one dollars and sixty-six cents. Value received.” 
Signed “Allison & Rowe.” Suit had been previously brought 
against Thomas Roe, one of the drawers, and judgment ren- 
dered in favor of the same plaintiffs for the amount of the 
note; Allison having obtained a stay of proceedings and res- 













he 















n- pite. His respite having expired, this suit was brought 
ill against him. Having pleaded a general denial, the signa- 
4. ture of the note was proved to be in his handwriting. On 
le the trial the defendant offered evidence'that the firm of Roe 
3. & Allison was a particular partnership; to which evidence 
ds the plaintiffs objected on the ground that the fact was not 
e, pleaded, and that the defendant’s signature to the note having 
n- been denied and proved, no evidence could be received in 

defence. The court admitted the evidence. The particular 
ly drawers of the note were proved to have been partners as 
at builders; and the court charged the jury that the plaintiffs 





could recover but half the amount of the note. They found 
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’ accordingly; and from the judgment on their verdict the 
plaintiffs appealed. 


BENNETTET AL Preston for appellant. 


Ist. The district judge erred in the opinions excepted to. 
The r admitted no special defence.—C. P. 326, 326, 
words of the note sued upon create an obligation 
mn solid on the . 4 Roe & Allison.—C. C. 2077. 





Mathews, J. delivered the opinion of the court. 

This suit is founded ona promissory note, which purports 
to have been made by the defendant jointly with a person of 
the name of Roe. 

he answer to the petition is a general denial. It does 
ar that the defendant was called upon to acknowl- 


: edge or deny his signature, according to the 323d article of 


‘the Code of Practice; nor is there any specific allegation 
‘the note was signed by him, in pursuance of article 324. 

The plaintiff proceeded to prove the signature, under the 
general denial; and then ¢laimed a right to enforce the disa- 
bilities imposed on defendants who have expressly denied 
their signatures, by articles 325 and 326; alleging that, ac- 
cording to these articles, the defendant was barred from eve- 
ry other species of defence. 

The defence offered was, the want of solidarity in the ob- 
ligation of Allison & Roe, supported by proof that their part- 
nership was particular, and not commercial. 

A jury, to whom the cause was submitted, found a ver- 
dict for one-half of the sum specified in the note, under a 
charge from the court; and from a judgment rendered i” 
pursuance of this finding, the plaintiffs appealed. 

A construction has already been given to the articles of 
the Code of Practice invoked in the present case, by which 
it appears that a defendant ought not to be. precluded from 
other defences, unless by the petition and answer he be 
brought precisely under the disabilities imposed by a strict 
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pursuit of the law, which did not occur in the present case. 
—See 8 N. S. p. 297. : 

The defendant not having expressly denied his signature 
or execution of the note, the plaintiff was not bound to 
prove these facts. If it be granted that the petition is made 
in such terms as to require of him’ an express and specific ad- 
mission or denial;—if neither the allegations in the petition, 
nor interrogations annexe thereto, required such denial or 
admission; then every means of defence remained open to 
the defendant, under a plea of the general issue. 

It is a matter so well known, that according to our law 
sohdarity in obligations must be express, that we ¢ it 
useless to cite any authorities to this effect. “as 
recollected in which it takes place withe 
tion, is that of commercial partners. 

But admitting the truth and correctness of 
it is contended for the plaintiffs, that Allison a 
them the whole amount promised in the joint note 
Roe, by placing them on his schedule as creditors to that 
effect, in his application for a respite, sanctioned by his oath. 
The oath annexed to the schedule declares that it contains 
a true and exact account of his property, as well as of his 
creditors. By placing himself as debtor to the plaintiffs for 
the entire sum expressed in the joint note of him and Roe, he 
could not preclude them from pursuing Roe for the one-half, 
which he was legally bound to pay; nor could this circum- 
stance have prevented the mass of his creditors from con- 
testing Allison’s liability for more than half that sum. We 
are of opinion that the bare circumstance of placing the debt 
in this manner on the bilan of the debtor, produced no alter- 
ation in his legal obligations arising from the joint note of 
him and Roe. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the Dictrict Court be affirmed with costs. 
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Eastern District, ) COX vs. WHITE 
May 1831, 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


An attachment will lie against the incorporeal rights and credits of a debt- 
or in the hands of garnishees, although it be sued out after transfer of such 
rights and credits to a third person, when no notice of such transfer had 
been previously given to the debtor. 

The irregularities of such a proceeding by attachment which has progress- 
ed to final judgment, cannot be enquired into in a subsequent suit by a new 
plaintiff, to recover the property attached. The judgment in attachment 
forms res judicata between the parties, and cures all irregularities when not 
appealed from. 

The tradition and not the naked consent of parties, is necessary to trans- 
fer the dominion of property. But as an actual delivery of rights and cre- 
dite or of ineorporeal objects, cannot be made, the transfer, to affect 
-rgon pape made by delivery of the title or evidence of the debt, 









their creditors untila full and complete, transfer 
the purchaser. 


826, the defendant sued out an attachment 
y of Joshua Cox, a nonresident, which 


hands of Beeson & Lockett, attorneys of Joshua Cox, by 
giving them notice of the attachment. They appeared as 
counsel for the absent debtor, against whom judgment was 
rendéred, and executiou levied on the same rights and cred- 
its, in April, 1830. . 

Previous to the attachment, to-wit, in September, 1826, 
the firm of Banks, Miller & Kincaid, who were the deposi- 
taries of these rights, had beer directed by Joshua Cox to 
transfer them to the plaintiff; but no notice of this transfer 
was given to the debtors of Cox till 1829, nor had the de- 
fendant any knowledge of it prior tothe service of the at- 
tachment. 

This suit was brought to recover these claims, as having 
been transferred to the plaintiff previous to the attach- 
ment. The court below gaye judgment for the defend- 
ant, and the plaintiff appealed. 
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Conrad, for appellant, made the following points: Eastern District, 


Ist. None of the rights and credits in controversy have 
ever been legally attached in the suit of White vs. Cox. 
Service of the writ of attachment on Carleton & Lockett 
was not sufficient to give any right to said credits. 

2d. Even if the rights were legally attached in said suit, 
the transfer of the same to the plaintiff was complete before 
said attachment. 

M Caleb contra: ) 

Ist. The service on Carleton & Lockett was good. 

2d. No subsequent act of Joshua Cox, or those indebted 
to him, could divest the defendant of his lien on these rights 
and credits. 

3d. That the return of the service on Carleton &_ 
shews what these rights and credits were, and that they sha 
given notice to Hunter, one of the debtors of Joshua Cox. 

4th. That the levying of the attachment was prior to th 
notice of the assignment to the plaintiff, the claimant im this 
case. = / : a 
5th. That the plaintiff, who claims by assignment, should 
have proved notice of it to the original debtors, and also to 
Carleton & Lockett, who had the legal control of the evi- 
dences of these claims. 








Mathews, J. delivered the opinion of the court: 

This suit is brought to recover certain rights and credits 
which were attached by the defendant as the property of one 
Joshua Cox, and on which attachment a judgment was ob- 
tained, and execution subsequently issued and was levied on 
the attached property. The plaintiff claims these rights and 
credits by transfer from Banks & Kincaid, made by and 
with the consent of Joshua Cox, the owner. There was 
_ Judgment in the District Court for the defendant, from which 
the plaintiff appealed. 

The material facts of the case, as gathered from the testi- 
mony and documents, are the following: In the year 1826, 
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ion ag White, the present defendant, sued out an attachment against 
_ —~~ the property of Joshua Cox, and summoned Carleton & 
rg Lockett, practising attorneys in this city, as garnishees, to 
waite. — declare on oath what effects they had in their possession of 
the defendant in the attachment. They acknowledged that 
there were in their hands sundry notes on various persons 
in the state, placed with them for collection by the.defend- 
ant; and also that they had obtained for him a judgment in 
the District Court of the United States against persons nam- 
An attachment ed Wilkinson & Hunter. The sheriff made a return as hav- 
omen aca ing seized these rights and credits in the hands of the gar- 
aid cexatits __ nishees. The attachment suit was proceeded in up to judg- 
hands of garnj- ment,defended bythese gentlemen as attorneys for the absent 
qhees, although it debtor. No objection was made during the trial to the regu- 
rrmegglicy = larity or validity of the levy made under the attachment, as 
toa third person, above stated. Previous to its execution, the same rights and 
wien n° notice credits had been transferred to the present plaintiff; but no 
oy we previo’ notice of this transfer was made to the debtors of Joshua 
debtor. Cox until the year 1829; nor had the attaching creditor any 

knowledge of it previous to the commencement of his suit. 
Objections are made in the present case to the regularity 
and legality of the proceedings in the attachment, which, if it 
were by appeal, or in any other legal shape now before this 

court, would perhaps be entitled to great weight. 

rn The judgment therein rendered must be consider- 
a “ . pepcced ed as res judicata between the parties, and as having settled 
which has pro- all disputes between them in relation to the property attach- 


lage ed, however irregular the proceeding may have been. All 


-be enquired into defects in the commencement and prosecution of that suit, 


b b t ‘ : ; é 
= a gor must be viewed as cured by the final judgment, in relation 


laintiff to recove . ° ‘ 
the petnesty af- to all parties who had no complete and vested rights in the 
teched The juds- property attached, at the time of rendering it. The only 
mont forme res question in the present case, as it appears to us, relates to the 


gta ee ownership of the plaintiff in the rights and credits of Joseph 
cures all irregular- Cox, at the period when they were attached by the defend- 


pealedfom, ” ant, Ifa property in them, full and complete according to 











ae 








OF THE STATE OF LOUISIANA. 


our laws, had vested in him,prigr.to the attachment, then 
they are not liable to be seized in execution and sold to satis- 
fy the judgment obtained by White against Joseph Cox. 

It has been long a settled. doctrine of our jurispru- 
dence that tradition, and not,the naked ,consent of parties 
transfers the dominion of property. It is true that, in rela- 
tion to the transfer of rights and credits, which are incorpo- 
real, no actual delivery can take place. But our law, as 
an equivalent for real tradition; requires certain formalities 
to be performed, in order that the transfer may affect third 


persons: such as a delivery of the title or evidence of the 


debt, and giving notice to the debtor, &c. (See La. Code, 
art. 2612 §- 2613.) In this case it does not appear that any 
of these formalities were fulfilled by the plaintiff until long 
after the judgment was obtained by the defendant on this at- 
tachment. The former has not succeeded to shew that he 
was legal proprietor of the effects attached, previous to'the 
judgment which subjected them to the claim of the latter 


under his judgment obtained against Joseph Cond the origin-. 


al owner. 

A question was raised, and slightly commented on during 
the argument of this cause, as to those who should be con- 
sidered third persons according to the articles of the Code 
above cited. The counsel seemed to think that these ex- 
pressions should be limited to subsequent transferees alone. 
It seems, however, to be in accordance with the spirit of our 
laws to hold the property of debtors always liable to their 
creditors until a full and complete transfer and tradition of 
it is. made to bona fide purchasers; and in conformity to 
this spirit, the decisions of our courts have uniformly been, 
whenever the truth could be discovered. On this subject 
we have a very strong expression in our Code, which con- 
siders the property of a debtor as holden in pledge for his 
creditors. 

It is therefore ordered, adjudged, and decreed, that the 


judgment of the District Court be affirmed with costs. 
A3 
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The _ tradition 
and not the naked 
consent of parties 
is necessary to 
transfer the domi- 
nion of property. 
But as an actual 
delivery of rights 
and credits or of 
incorporeal objects 
cannot be made, 
the transfer, to ef- 
fect third persons, 
must be made by 
delivering of the 
title or evidence 
of the debt and 
notice to the debt- 
or. 








It is a principle 
of the laws of this 
state, that the 
property of debt- 
ors is always held 
liable to their cre- 
ditors until a full 
and complete 
transfer and tradi- 
tion is made to the 
purchaser. 
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Fastern District, GOMEZ vs. RAMOS. 
May 1831. 
APPHAL FROM THE COURT OF THE PARISH AND CITY OF 
GomEs NEW-ORLEANS. 
vs Where three individuals composed a partnership in a bakery, and two of 


— them by a written document (before the dissolution of the firm), acknow- 


ledged a stated amount due to the third—if this document be transferred 
by the latter, the transferree cannot plead it in compensation of a debt 
which he owes to one of the two partners. 


The defendant, Gomez, being sued on an account, offered 
in compensation an obligation, transferred to him by Cajegal, 
a former partner of the plaintiff. 

This document, which was signed ‘by the plaintiff and 
other partners, certified that Cajegal had a share or interest 
to the value of $402, in a certain bakery, its utensils and 
management. ‘The plaintiff had judgment for the amount 
claimed, and the defendant appealed. 


Martin, J. delivered the opinion of the court. 

The defendant and appellant complains of the judgment, 
which rejects his plea of compensation. 

This plea was grounded on the transfer of a document 
(to the defendant by Cajegal,) by which it appears that the 
transferror, the plaintiff, and a third person, being partners 
in a bakery, the two latter acknowledged they had settled an 
account with the former, whereby abalance was in his favour, 
on the close of a period, during which he had carried on 
the bakery for the partnership, stating that balance, with his 


Where three in- interest in the bakery, amounted to four hundred and odd 
dividuals compos- 
ed a__ partnership dollars. 


“gl wo of jem We think the parish judge did not err—the two partners 


ment, before the did not engage to pay that sum to the transferror ; it does 
dissolutiou of the ; : : 
firm, acknowledg- hot appear that the partnership expired or was dissolved, 


edia stated amount : : 
due to the third; if DUt rather that it continued. The document shows only 


this document is that, at its date, the transferree was in advance to the part- 
tran:ferred by the ; , aioe : 

latter the transfer- nership, and that his advances and his interest in the part- 
ree cannot plead : 

it in compensa- nership amounted to the sum stated. 


a ig It is, therefore, ordered, adjudged and decreed, that the 


-” Se the two judgment of the Parish Court be affirmed with costs in both 
parties. i on 


courts. 
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LOZE vs. MAYOR, ALDERMEN, ET AL. | 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

An ordinance of the eity council is binding although it be promulgated in 
the French language only. : 

The plaintiff was farmer of the taxes on drays, carts, and 
other vehicles, imposed by an ordinance of the city council, 
promulgated in French only. 

As farmer he prosecuted various delinquents, and _fail- 
ed. He instituted this suit for indemnification. There was 
judgment for the defendants, and the plaintiff appealed. 

Seghers for appellant. 

No law is binding on the public unless it be published 
both in the English and French languages. 


Martin, J., delivered the opinion of the court. 

The plaintiff, farmer of the collection of certain taxes im- 
posed by ordinances of the city council, was cast in several 
actions for the recovery of these taxes, on the pleas of the 
defendants that they could not be bound to pay taxes impo- 
sed by ordinances of the city council ‘promulgated in the 
French language only; and those under which he claimed 
not having been promulgated in any other manner, he ap- 
pealed to the City and Parish Court, in which he was assist- 
ed by the counsel of the city, and the judgments were con- 
firmed. | 

He brought the present suit for relief, and is appellant of 
the judgment of the District Court, which decides that such 
ordinances are binding, though they be not promulgated in 
the language in which the constitution of the United States 
is written. 

It does not appear to us the District Court erred. The 
constitution of this state has, indeed, prescribed the use of 
the national language in the promulgation and preservation 
of all laws that may be passed by the legislature, the public 
records of the state, the legislative and judicial written pro- 
ceedings of the same.—Sect. 5. 


427 


Eastern District, 
May 1881, 
SF ae 
LOZE 
oe. 
MAYOR, ET AL 









428 CASES IN THE SUPREME COURT 


Sisal We are of opinion that this -constitutional provision can- 
~~ hot, without too forced a construction, be extended to the 
— by-laws and ordinances of corporations. Whatever force 


mayor, eT Ax. and effect such by-laws and ordinances may have, they are 





Setiliiaemeial not laws passed by the legislature of the state. In the case 
rdi : 
the city council is of the Police Jury vs M’Donough, we held that the proceed- 


inding although . Ah Page her os 
pepo Barner ings of police juries did not come within the provisions of 


in the French lan- 


the constitution; and the present case cannot be distinguish- 
guage only. 


ed from that. 

The defendants were not parties to the suit in which the 
present and then plaintiff failed, from the circumstance of 
his not being entitled to’ an appeal from the Parish Court. 
The circumstance of the city having afforded him the aid of 
their counsel, does not render the decision res judicata 
against it. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be affirmed with costs. 


PERRILLAT vs. PUECH. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW ORLEANS. 

The plea of res judicata is not sustained by a judgment of non suit. 

An action for the repayment of money obtained under an unlawful agree- 
ment is not barred by the 3501 article of the Code in relation to quasi of- 
fences. 

A contraet by which usurious interest is exacted and paid, is in compli- 
ance with a natural obligation, and cannot be recovered back. Such a con- 
tract is not malum.in se, but malum prohibitum. 


The object’ of this suit was to compel the defendant to 
refund money, which the plaintiff alleged he had paid him 
at an usurious rate of interest. The defendant excepted to 
the petition, on several grounds which are stated in the opi- 
nion of the court. The court below sustained one of the 
exceptions, and the plaintiff appealed. 

Lockett, for appellant. 

Dennis, for appellee. 
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Porter, J., delivered the opinion of the court. 

This action is brought to recover from the defendant the 
sum of twelve hundred and nineteen dollars, which the 
plaintiff alleges he paid him for money lent at an usurious 
rate of interest. | 

The defendant pleaded as exceptions to the action : 

1. The authority of the thing judged. 

2. The prescription of one year as established by the 
3501st and 3503d article of the Louisiana Code, and 

3. That the money was paid in compliance with a-natu- 
ral obligation, and could not be recovered back. 

The court below sustained the second exception, and the 
plaintiff appealed. 

The first is unsupported by any evidence. The judge be- 
low refers to a case between the same parties, once decided 
in this court. Taking that to be the decision on which the 
defendant rests his plea of res judicata, it, by no means, 
supports it, for the judgment rendered here was not final, 
but one of non-suit.—8, Martin, N. S. 671. 

The judge of the first instance was of opinion that this 
action was barred by the 3501st article of our code, in rela- 
tion to quasi offences: we are unable to agree with him. 
The injury complained of in the petition arose out of acon- 
tract. § Quasi offences are those by which an injury is done 
independant of any agreement. The 3503d article relied 
on, in the answer, provides for cases quite different from the 
present. The demand here is neither for the arrearages of 
rent charge, annuities, and alimony, or for the hire of im- 
moveablés, or moveables, or for money lent: it is for the 
repayment of money obtained under an unlawful agreement. 

The third exception presents much more difficulty than 
the others. 

The 175lst article of the Louisiana Code, divides natu- 
ral obligations into four kinds, and under the first head 
classes those “ which are invalid for the want of certain 
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Eastern District, forms, or for some reason of general policy, but which are 
y 1831. 
“~~ _ not, in themselves, unnatural or unjust. 
ater agai The 1752d declares that although natural obligatiohs can- 
PURCH. not be enforced by an action, yet among their eftects one 
is, that no suit will lie to recover what has been paid, or 
given in compliance with a natural obligation. 
By the 2284th, it is provided, that the payment from 
which we might have been relieved by an exception that 
would extinguish the debt, affords ground for claiming 


restitution. 
But the article which follows that just cited, limits this 


exception to those which would extinguish all natural obli- 
gation. 

Were it not for the definition given to the natural obliga- 
tion, in the 175I1st article, we should have had great difficulty 
in deciding this cause. At the time this contract was en- 
tered into, the laws of Spain, in force in this State, had not 
been repealed. By them, contracts, beyond the legal rate 
of interest, were void. And although one does not readily 
perceive any difficulty, in saying that if there was no law 
prohibiting taking interest at a certain rate, the promise to 
pay it is not only a natural obligation, but one which might 
be enforced in a court of justice; yet when the law has pro- 
nounced a contract null and void, it would seem that an 
agreement entered into in violation of it, ought not, and 
could not produce any effect. Pothier, who seems to have 
hada strong abhorrence of usury, after stating that it is 
prohibited by both divine and human laws, quotes the 
maxim of the Roman Code: Pacta que contra leges fiunt, 
nullam vim habere, indulitati juris est, and then states that 
an agreement to pay more than the legal rate of interest, 
produces no obligation, not even a natural one.—Pothier, 
Traité du prét a usage et du préeaire, No. 111. 

Under the present jurisprudence of France, the lender 
who pays interest which is not due, cannot compel the 
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repayment, but some think that if the amount is beyond the 
legal rate, he may.— Code Nap. 1906.—In England money 
paid under usurious contracts can be recovered.—-Douglass’ 
Reports. 7 
To return, however, to our statutory provisions, by which 
the case must be decided, they declare that money paid un- 
der natural obligations, cannot be recovered; and they define 
as natural obligations those which are not immoral or unjust, 
but which may be rendered invalid, from some reason of! 


“general policy. 


Under which class does the contract, to obtain more than 
the legal rate of interest, fall? Were we to follow the opi- 
nions of Pothier, it would be stamped with turpitude of the 
grossest kind; but since he wrote we believe different views 
on this subject pervade the civilized world. Many think 
that not only it is not immoral to take as high a rate of inte- 
rest as the lender can obtain, but that it is impolitic to pre- 
vent him doing so. Others think differently. But we believe 
that those who desire to repress the practice are moved 
more by views of public policy, than a belief that the obli- 
gation has no force as anatural one. Indeed the prohibition 
of the contract by name is an expression of the legislative. 
understanding, that, without such prohibition, it would be 
binding. Were it one immoral in itself, it would have fallen 
under the general declaration that contracts contrary to 
bonos mores are void; and special legislation in regard to it 


was unnecessary. We are of opinion that the prohibitiony 


in relation to taking more than a certain rate of interest for 
money, is founded upon motives of public policy, and not 
because the contract is immoral. In other words, that it is 
not malum in se, but. malum prohibitum, and that, therefore, 
the exception must be sustained. 

It is consequently ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed with costs. 
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ET AL. 
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CASES — COURT 


COMPANY. ay 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, 

The terms in a policy of insurance, “free from average unless general,” 
are convertible with those of ‘‘total loss,’ and to enable the assured to se. 
cover there must be a total destruetion of value. Whether a total physical 
destruction? Quere. 

The preservation of the thing insured up to the time of its arrival at an 
intermediate port and sale there, produces the same effect as a‘sale at the 
terminus, unless it be shewn the cargo could not be carried there<without 
a total loss being the inevitable consequence. 

Where the insured by the terms of the policy take on themselves all risks, 
excepting a total loss of the thing insured, a partial destruction of the ob- 
ject at an intermediate port does not discharge the warranty. 

The circumstance of the ship being a general one makes no difference in 


’ eases of this kind. 


The facts are fully stated in the opinion of the court, de- 
livered by 


Porter, J. 
This is an action on a policy of insurance, by which the 


defendants insured fifty hogsheads of tobacco on board the 
brig Sally-Ann, on a voyage from New Orleans to St. 
Johns, in Porto Rico, with liberty to touch at St. Thomas. 
By a memorandum annexed to the policy, the tobacco is 
warranted free from average, unless general. 

The vessel, a short time after her departure from the port 
of Orleans, sprung 4 leak, and put into Pensacola in distfess. 
While there a survey of the port-wardens was called, who 
ordered a part of the cargo to be discharged, to see if the 


* leak could be discovered. In taking out the cargo, it was 


ascertained that twenty-three hogsheads of the tobacco were 
greatly damaged. They were ordered to be sold at public 
auction, and brought the gross sum of $519 25. Charges 
of various kinds reduced this amount to $355 84. 

The brig remained a considerable time in this port, and, 
after having repaired the damages she had sustained, pro- 
ceeded on her voyage. She again encountered bad weath- 
er, and finally reached St. Thomas on the 15th September. 
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The remaining twenty-seven hogsheads of tobacco. were 
landed there, and a survey called on them. They were 


_found damaged by sea-water, and. a sale of them was recom- 


mended. They. were sold at public auction, and the net 
proceeds of the sale were $451 43. 

The cause was summitted to a jury in the court below, 
who found a verdict for the plaintiffs. The judge confirmed 
it, and refused to grant a new trial. The defendants appealed. 

The terms used in the policy, “free from average, unless 
general,” are understood to be convertible with total loss; 
and under such a warranty by the insured, the law is per- 
fectly settled in the United States, that there must be either 
a total physical destruction of the object insured, or a total 
destruction of value. Some of the cases, indeed, go so far 
as to require the former. But that now before us renders an 
opinion on this point unnecessary. It is too late to inquire 
into the reasons on which this rule is founded: the doctrine 
received a full discussion in this court, in the case of Brooke 
vs. Louisiana State Insurance Company. In our judgment, 
the construction put on the terms used in this policy by the 
English courts, is more consonant to reason, and to the sup- 
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policy ofinsurance 
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to enable the as- 
sured to- recover, 
there must be 4 
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a total physical 
destruction? Que- 
ry: 


posed intention of parties antecedent to any judicial decision, | 


than that universally adopted in the United States. But we 
yielded our opinions to the conviction, that the law was oth- 
erwise settled in this country, and that it was our duty to 
conform to it. After a determination so solemnly made, we 
cannot now retrace our steps. Parties are presumed to have 


shaped their contracts according to the law as it was under- 


stood and pronounced by the court. The inconvenience of 
the rule is nothing, when weighed with that which would 
result from unsettling it. A greater evil cannot be well in- 
flicted on a community, than that produced by courts of jus, 
tice receding from general rules, to meet their views of poli- 
cy or equity. It has been argued in this case, that the rule 
being arbitrary and inequitable, it should be extended no 
B3 
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paca further than adjudged cases have already carried it. We 
wen-mm __ think, on the contrary, that the rule must be applied, like eve- 
ARANZAMENDI ry other rule, first to the case for which it was made, and 
Be ah then to all others which fall within the reason and principle 
UA INBUB- CO on which it was established. ) 

From the facts already stated, it appears there was neither 
an absolute physical destruction of the object insured, nor a 
total loss of the value. The thing continued to exist after 
the damage was sustained, and it sold for a sum exceeding 
$800, deducting all charges. 

The appelless have endeavored to take this case out of the 
general rule,on these grounds:—Ist. Because the property 
was lost before the ship reached the port of destination- 
2d. Because it was so damaged that it could not be carried 
without imminent danger to the lives and health of the offi- 
cers and crew; and that as they would have been justified 
in throwing it overboard, the rights of the insured cannot be 
impaired by their selling it. As the last point is connected 
with a bill of exceptions taken on the trial, we will examine 
it first. 

When the cause was before the jury, the plaintiff’s coun- 
sel requested the court to charge them, that if they believed 
the tobacco was in so putrid and corrupt a state from sea- 
damage, that it could not be transported to Porto Rico with- 
out imminent danger to the health of the crew, the captain 
was not bound to transport it there, and in that case the loss 
must be total. This was objected to by defendant’s coun- 

‘sel, but the court overruled the objection, and charged the 
jury as requested; whereupon the defendants excepted. 

Whether the court was correct, or not in the expression of 
this opinion to the jury, we need not stop to inquire; because 
the case before us. for decision is not the case put in the bill 
of exceptions. ‘The captain did not throw the tobacco over- 
board, but sold it at intermediate ports. No such reason as 
that now set up is assigned in his protests, nor is there a 
tittle of evidence that the health of his crew suffered by car- 
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rying a large portion of the property insured within ten S 
hours’ sail of the port of destination. What might have been [aa 
the rights ofthe parties, if there had been’an absolute physi- Amare 
cal destruction of the thing, from the cause mentioned, need 08. 

not be examined, when, in consequence of a different course “*’*"*"* °° 
being pursued, there was neither a total loss in value, nor of 

species. The argument would be just as strong if the thing 

had reached the port of destination. The plajntiff, in that 

hypothesis, might say with equal force, “Pay me for a total 

loss, because I might legally have turned the injury I sus- 

tained into one.” A preservation of the thing up to the ‘is 

time of its arrival at an intermediate port, and sale there, tion of de ae 
must have the same effect as ‘at the terminus of the voyage: yer ie ot 
unless (in the most favorable point of view in which the law port and sale tain 
can be considered for the plaintiff) it is shewn the cargo produces the same 


: : 4 ffect 
could not have been carried there without a total loss being the tonne B. 


the inevitable consequence.—7 East 38. e. _ pa — 


: me ee " not be carried 
This opinion disposes of the second ground taken by the dere wen 


plaintiff, and we proceed to the other. total loss being 
The total loss of the property before the vessel reached prt te oo" 

the port of destination, would certainly form a proper ground 

on which the assured might claim indemnity; but in the in- 

stance before. us there was not a total loss at the interme- 

diate ports: on the contrary, it existed there in kind, and it 

was not without value. The attempt here is to turna par-— 

tial loss into a total loss, and, according to the rules estab- 

lished in the United States respecting memorandum arti- 

cles, this cannot be done. (I. Wheaton, 225.) - The insured — wa 


took on themselves all risks, excepting a total loss of the sured by the terms 
of the policy take 
thing insured; and a partial destruction at an intermediate on themselves all 


port, does not neeessarily discharge the warranty. The = cxcope & 


cases in our country are numerous to this point, and on facts tig sured a 

arti on 
not differing materially from these now before the court. In *; the object at an 
the present instance the cargo was not destroyed; it was oes not dit ees 


merely diminished in value. The facts would not even te warranty. 
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bring the plaintiffs within the English rule, as we under- 
stand it. There was neither a total loss of the whole 
cargo, nor of any particular portion of it;—the value of all 
and every part of it was merely diminished. In a late case 
before the King’s Bench, where tobacco and sugar, insured 
free from average unless general, was injured by. the wreck 
of the ship, after the risk had commenced, and before she 
reached her port of destination, but was saved in a very 
damaged state; Lord. Ellenborough said, “If this can be 
converted into a total loss by abandonment, the clause ex- 
cepting underwriters from particular average, may as well 
be struck out of the policy. We can only look at the time 
when the goods were landed, and then it was not a total loss, 
however unprofitable they might afterwards be.” Bayley, 
Justice, observed, “The very object of this exceptionis to free 
the underwriters from liability for damaged goods. They 
say, in effect, that they will be liable ifthe goods are wholly 
lost, but not if they are only damaged.” The case, lately 
_decided in England, which is found in 5th Maule and Sel- 
wyn, 447, cannot perhaps be reconciled entirely with that 
just quoted from East; but it was peculiarly circumstanced, 
and the latest writer of insurance in that country does not 
seem to consider it to establish a different rule. But even if 
it did, it isthe law of England, and on this subject the law in 
the United States is perfectly settled —16 East, 214. 14 
John. 139. 1 Wheaton, 224—232. 3 Caines, 108. 15 
East, 559. 3 Kent's Pom. 247. Hughes on Ins. 280—282, 
But, it is said, that if the property had not been sold at 
Pensacola and St. Thomas, it never could have reached the 
port of destination. Admitting this to furnish in law a ground 
for recourse upon the insurers, it is evidently one which 
must be received with great caution, and should be fully and 
clearly proved. It rests on conjecture and probability. In 
this case there is not even a presumption established 
that, such was the situation of the whole of the proper- 
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tv insured. In relation, to that portion of the tobacco 
which was disposed of at Pensacola, the ideamay have some 
plausibility; in respect to -that sold at St. Thomas, not the 
slightest. It is proved the latter port is within ten or fifteen 
hours’ sail from St. Johns, which is to leeward, in a latitude 
where the trade-winds prevail; and that vessels are usually 
plying between the ports. And there is nothing in the evi- 
dence to at all countenance the position of the tobacco be- 
ing.so much damaged when taken-out at St. Thomas, that 
it could not have been transported in the same state to the 
port of destination. 

Again. It wasurged this was a general ship, and that no 
case could be found where damaged property was sold from 
such a vessel, at a pla€e short of the port of destination, and 
the insurers were not held responsible. The cases decided 
in the United States make no such distinction, nor is any 
good reason perceived by us why it should be made. Eith- 
er the condition of the property authorized the sale, or it did 
not. If it did, then the act of the captain was the act of the 
party who owned the property, at least, it will have the same 
effect; because the law sanctioned and authorized it. If, on 
the contrary, the situation of the tobacco did not authorize the 
sale, because it was not unsound or damaged, then the assu- 
red is discharged; because, the presumption is, it could have 
reached the place of destination. In the last supposition the 
act of the captain was an act of barratry; and if recourse is 
sought from the underwriters on that ground, it should have 
been alleged in the. petition. 

The influence due to the verdict of the jury has been 
strongly pressed on us. Ifthe case turned on matters of fact 
alone, and the testimony was conflicting, it would deserve 
and receive all the influence to which counsel conceive it 
entitled. But the law, more than the facts, is the subject 
of contestation here. In relation to the latter we see no 


ground fora dispute. In such a ease, and more particularly | 
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Eastern on a where the judge charged the jury in such a manner as to 
“~~ __lead them to believe'that more weight was due to the right 
ae ey aN? of the captain to throw the cargo: overboard, than the fact 
iene ge authorized, the respect due to the finding is greatly dimin- 
‘ ished. We consider it a case in which our conclusions can 

be much more safely relied on. 7 
It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided, and re- 
versed. And it is further ordered and decreed, that there 


be judgment for defendants, with costs in both courts. 


r 9, 
i. 


LEWIS vs. CLARK. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
It is the sum claimed, and not that recovered, which confers jurisdiction. 
Whether acontract for the purchase of tabacco, not inspeeted, can be en- 

foréed? Quere. 

The plaintiff alleged he purchased from the defendant a 
quantity of tobacco, which the latter refused to deliver; and 
the present suit was brought to recover the property, or its 
value, which was alleged to be $800, and damages. 

The court a quo gave judgment for the property, and in 
case it was not or could not be delivered, he assessed the 
plaintiff’s damages at $192 76. The defendant appealed. 

Farrar and M’ Caleb, for appellees, contended that the 
judgment could not be appealed from, the same being for 


$192 67. 


Porter, J. delivered the opinion of the court. 

This action is brought to recover from the defendant six- 
teen hogsheads of tobacco, which the plaintiff purchased 
from: him, or damages for their nondelivery. The judge be- 
low gave judgment for the property, and in case it was not 
or could not be delivered, he assessed the plaintiff’s damages 
at $192 76. The defendant appealed. 
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It has been objected in. this court, that the amount for Kate Diet. 
which judgment was rendered, does not enable us to tke ie : 
cognizance of the case: but it has been repeatedly decided § tewrs 
that itis the sum claimed, and not that recovered, which cnanal 
confers jurisdiction. ‘The amount demanded)in the petition icy 
is far above $300. Diccoah-ank oe 
The contract and its violation are fully fproved, and the mer ‘th — 
amount for which judgment is given appears snpported by risdiction. 
the evidence. The only difficulty#we have had in confirm- 
ing the decree of the inferior court, has arisen from an inqui- 
ry, suggested by the testimony; namely, whether the tobaco- wy ainer a con- 
co was inspected or not. If the negative had been estab- ee pts 
lished, a very serious question would have arisen, whether not inspected, can 
such a contract could have formed the basis of an action in eat: 
our courts. But, on reflection, we are of opinion that the 
proof is not sufficiently strong to enable us to decide the 
case on that ground. See 1 Morean’s Digest,585. 1 Bin- 
ney, 110, Carthew, 252. 4 Burrows, 2069. 
It is therefore ordered, adjudged, and decreed, that the 


judgment of the District Court be affirmed with costs. 





PHELPS AND BABCOCK vs. C. AND A. HARING. 
REYNOLDS ET AL. INTERVENING. 


APPEAL. FROM THE COURT OF THE FIRST DISTRICT. 


A consignee has a privilege for advances made upon goods consigned to 
him. 


The plaintiffs attached cértain merchandise as the proper- 
ty of the defendants, in the hands of Reynolds, Byrne & Co. 
who intervened and set up a lien on the goods seized, as fac- 
tors of the defendants. It appeared that the goods were 
purchased by the defendants, on the faith of a letter of credit 
given to them by the intervening parties, and it was admit- 
ted that the latter had paid for the goods. They were con- 
signed by the defendants to Reynolds, Byrne & Co., to be 
forwarded to the state of Mississippi. The court below 
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agen: Districts gave judgment against the interventng parties, from which 
—~ they appealed. 

a Av Pierce, for appellant, relied on the 3214th article of the 

c. & A. HARING Cijyil Code. 


Reynolds et al int 
M’ Caleb contra. 


Mathews, J. delivered the opinion of the court. 


This suit was commenced by attachment, and_ property 
or merchandise levied oh in the possession of Reynolds, 
Byrne & Co. as belonging to the defendants in the attach- 
ment. Afterwards the garnishees intervened, and claimed 
a lien or privilege on the goods seized, under the article 
3124 of the Louisiana Code. The court. below decided 
against their pretensions, and they appealed. 

In the statement of facts made by the parties to this suit, 
it is agreed, amongst other things, that the goods attached in 
the possession of the. appellants were purchased by the de- 
fendants in attachment, on the faith of letters of credit. given 
by the garnishees, and were consigned to the latter by the 
purchasers, and that the price of them was paid by the con- 
signees. 

It appears to us that the admission of these facts, brings 
the appellants clearly within the provisions of the article of 

Seeidiilee bes the Code by them relied on. The lien or privilege is grant- 
a privilege for ad- ed by the first clause inthe article. It commences in hec 
vances made upon : se 
goods consigned verba:—“Every consignor or commission agent who has 
teed made advances on goods consigned to him, or placed in his 
hands to be sold for account of the consignor, has a privilege 
for the amount of these advances, &c.” The facts admitted 
that the goods in dispute were paid for by. Reynolds, Byrne 
& Co., consigned to them by the purchaser, and in their 
possession at the time of levying the attachment: it is incon- | 
ceivable how they can be deprived of the lien and privilege ~ 
accorded to consignees who have made advances on proper- 
ty consigned. There can certainly be no advance’ which 
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ought to be more privileged than that which is made in pay- 
ment of the price of goods. It is not only on them, but for 
them; and without which they would probably never have 
become the property of the consignor, and ought, on every 
principle of justice and equity, to be held as a pledge to re- 
imburse the persons who have advanced the price. 

From the’ evidence it appears that to the value of $350 

of. the ‘attached property the interveners had not made 
any advance; on this, therefore, they have no lien. 
_ It is therefore ordered, adjudged, and decreed, that the 
Judgment of the District Court be avoided, reversed and an- 
nulled. And it is further ordered, adjudged, and decreed, 
that judgment be here entered in favor of the appellants, with 
costs in both courts, except as to the sum of three hundred 
and fifty dollars. 


LIVINGSTON os. CORION. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

Where a principal constitutes another person his attorney in fact to sell 
specific piece of property within a limited time, if a sale is made subse- 
quently, without a prolongation of the time by the consent of the owner, 
it is null and void. 

But if the principal writes to his attorney in fact just before the period of 
limitation expires, and states it to be his intention and will that the: sale be 
made at a period later than that specified in the original authority, a sale 
made subsequently to the time first specified wil] be valid, and cannot be 
rescinded for want of authovity in the agent to sell. 

In a suit for the rescision of a sale of property for want of authority in 
the agent to sell, and of: lesion in the price, if no decision is made-by the 
District Court on the allegation of Jesion, it will not be:noticed in the Su- 
preme Court. 


On'the 16th July, 1825, the plaintiff conveyed to Antoine 


* ‘Abat atract of land, situated in the-parish of Plaquemine, 


containing about forty-two arpents front, with forty in depth, 
with condition that he should sell the same befére the first 
C3 
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sale, for tue best price he could get, and apply the proceeds, 


ati HARE first, to the payment of the costs of the deed of sale and com- 


conion 






missions; secondly, to pay the sum of six thousand seven 


hundred and. seventy dollars. and fifty-eight cents, due to’ 


four creditors, whose debts were secured by mortgage on 


the land; thirdly, the residue, if any, to be ratably divided | 


between his other creditors, not privileged, whose names 
were mentioned, and the amount due to each. 

On the 18th December, 1825, the plaintiff wrote to his 
agent Bechtel, and says, among other things,—“Tell him 
(Abat) I will send him instructions about the sale of the 
wood lot (the land in question) in two or three days, at farth- 
est. I think, if you would take the trouble to speak to the 
persons interested, individually, they would see it for their 
interest to have the sale postponed for a few months; you 
may be preparing this, by speaking to each of them you 
know, or rather telling Abat to speak to them, and in a few 
days he shall receive my consent in writing, which will be 
necessary for his justification.”—This was communicated to 
Abat. by Bechtel. 

Accordingly, on the 17th saad following, he wrote as 
follows: 

“Jespére que les personnes intéress¢es auront consenti 
au renvoi de la vente de habitation en bas; dans le cas con- 
traire ilfaut se soumettre a laperte. Je ne sais de quelle ma- 


niére je peux vous compenser :de tout le tracas que mes af- 
faires doivent vous occasioner.” 


Abat not finding a purchaser before the expiration of the 


time limited in the deed, did, upon the authority of these let- 
ters, convey the said land to.the defendant, on the 3d of 
April, 1826, for the sum of seven thousand dollars, ‘payable 
in five annual instalments. 


This suit was brought to set aside the sale, on two grounds: 


first, that Abat had no authority to sell, after the time limit- 


s 
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ed by the deed from the plaintiff to him had expired; and astern Disteiet, 


secondly, that the sale ought to be set aside on the ground 
of lesion. 

There was judgment for the defendant in the court below, 
and the plaintiff appealed. ° | 

Lockett for appellant. 

Dennis for appellee. 


Mathews, J. delivered the opinion of the court. 

This suit is brought to rescind the sale of a certain tract of 
land, situated in the parish of Plaquemines. Two grounds 
for recision are alleged in the petition: Ist, want of power 
in A. Abat, who made the sale as agent for the plaintiff; 2d, 
lesion in the price. The judgment of the court below is in 
favour of the defendants, from which the plaintiff appealed. 

The decision of the cause, in its present situation before 
this court, depends entirely on the interpretation which 
ought to be given to the power or authority under which 
the agent assumed to act in the sale (of the property) now 
claimed to be rescinded. 

The evidence adduced on the trial in the Districty@ourt, 
shews that the plaintiff was, on the 16th of July, 1825, the 
owner of the land in dispute; that on that day, he conveyed 
it to A. Abat, to be sold by the latter for the best price which 
could be obtained prior to the Ist of February following, 
(Ist February, 1826) to be appropriated to the payment of 
certain debts of the plaintiff, as designated on a schedule an- 
nexed to the act of transfer made to his agent, or trustee, 
who was authorized to sell, either in private form, or cause 
sale tovbe made at auction. The latter mode was adopted, 


and the property advertised on the 23d of January, 1826, to 
. be sold on the 10th day of February following: but no sale 


could be effected, for want of bidders. It was finally sold 
on the 3d of April, 1826, and a conveyance made’ on the 6th 
of the same month, to Madame Corion by Abat, in pursu- 
ance of the public sale. 
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If the pretensions of the parties rested wholly on these 
facts, it seems clear that the trustee, or attorney-in-fact, ex- 
ceeded his authority, and the sale should be annulled as to 
the plaintiff. But it is contended, on the part of the defend- 
ant, that, subsequent to the deed of conveyance to Abat, by 
which he was limited to the Ist of February, 1826, to make 
sale of the land, for the account and benefit of Livingston and 
his creditors. ‘The owner of the property extended the au. 
thority given to his agent indefinitely as to time;—and in 
support of this fact, two letters of the plaintiff are introdu- 
ced; one to J. D. Bechtel, who appears, from the tenor of 
the communications made to him, to have been a kind of 
general agent for the writer; and another, directed to the 
attorney or trustee who had been authorized tovsell the pro- 
perty now in dispute, as above stated. As these letters must 
form the basis of our judgment, the correctnéss of which de- 
pends solely on a just interpretation of their meaning, it is 
deemed proper here to transcribe those parts of them which 
relate to the present contest. 

In the letter to Bechtel, which bears date at Washington, 
on the: 18th of December, 1825, and was communicated to 
Abat on the 21st of January, 1826, the writer states to his 
correspondent that he was then particularly busy, or he 
would have written to Abat, and requests the former to tell 
the latter that he would send him instructions about the sale 
of the wood lot, which is the land in question, in two or 
three days at farthest, and then proceeds to say,—“I think if 
he (Abat). would take the trouble to speak to the persons» 
interested, individually, they would see it for their interest to 
have the sale postponed for a few months. You, may-be, 
will hurry this by speaking to such of them as you know, or. 
rather let Mr» Abat speak to them; and in a few days he 


will receive my consent in writing, to postpone the sale, ~ 


which will be-necessary for his justification.” 
The letter to Abat direct, bears date at Washington on 
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mes . oe ee 
the 17th of January, 1826. It contains instructions relative = ict, 


to other business, which seems to have been, committed to 
his agency by the writer, and only incidentally touches the 
subject of the land which was about to be sold under the au- 


- thority vested in Abat by the deed of July, 1825; which was 


done in the following words: 

«Jespére que les personnes intéressées auront consenti 
au renvoi de la vente de l’habitation en bas; dans le cas con- 
traire il faut se soumettre a la perte.” 

In order to give a just and proper effect to the contents. of 
these two letters, they must be considered in relation to the 
original power granted to the agent and trustee by the deed 
of July, 1825. Under that act we shall view him‘simply as 
an. attorney-in-fact, appointed to sell a specific piece of pro- 
perty, which he was bound to effect within a limited time, 
which; if not prolonged by the consent of the owner, any 
acts done under it, would be void. The only question, then, 
for solution is, whether these letters, taken either separately 
or conjointly, show a consent on the part of the owner, that 
the property might be sold, at the discretion of his agent, at 
any time.subsequent to that pointed out in the original pow- 
er. The letter addressed to Bechtel, and by him communi- 
cated to Abat, may well be looked on as the written expres- 
sions of Livingston’s will, wishes, and desires in relation to 
the sale about to be made, directly communicated to his at- 
torney, to whom had been intrusted the negotiation of this 
particular business. His will that the agent should have 
power to sell the property at a period later than that pre- 
scribed in the original authority, is clearly expressed in this 
letter. It contains the very consent which he alleged to 
Bechtel would be necessary to justify Abat in a postpone- 
ment of the sale. The context of the writing does not im- 
ply that the consent of the writer was conditional on the 
agreement of his creditors. On his part it was absolute 
and unconditional. The clause of the letter addressed di- 
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a rectly to Abat which relates to the transaction giving rise to __ 
—~ _ the present suit, doesnot in any manner militate against the — 
MIVINGSTON censent given in that to Bechtel; it is rather in confirmation 


v8. 
corion. of the former expression of will. In pursuance of the best 


consideration we have been able to give the case, our con- 
ee clusion, based on what we consider a just, legal, and equita- 


rescission of a sale ble interpretation of these letters, corresponds with that of 
of property for : 
want of authority the judge a quo. 


th tt e e . 
pr Br icsioe in No decision having been made in the court below, in rela- 


the price, if no “ 
ihe bE bin no tion to the allegation of lesion, this. court is not bound to no- 
the district vad tice it. 


th ti ; 
of dena ry wil It is therefore ordered, adjudged, and decreed, that the 


a a, judgment of the District Court be affirmed with costs. 


GOODLOE vs. N. AND B. HART. 
APPEAL FROM THE COURT OF THE PARISH'AND CITY 


OF NEW ORLEANS. 

The purchaser of slaves who has given his note in payment cannot prove 
acondition different from that expressed in the deed of conveyance. 

Nor can he prove by parol that a condition was added by consent of par- 
ties after the conveyance was executed. 

The privilege conferred by the 2498th article of the Louisine Code is an 
exception to the general rule, and cannot be extended beyond the case pro- 
vided for. 

The defendants, N. & B. Hart, sued on a promissory 


note by the plaintiff, the payee, alleged it formed part of the 
consideration in a purchase of slaves, which the plaintiff 
guarantied should not abscond or prove sickly. 

The notarial act showing no such condition as that con- 
tended for. The defendants offered H. M. Shiff to shew 
that such was the condition. To his admission the plaintiff 
objected, which being sustained, the defendant excepted. 
Judgment against the defendants, and they appealed. 

Lockett, for appellant. 

The judge below erred in refusing to admit the evidence 
offered by defendants as stated in their bill of exceptions, in 
support of their defence. 





OF THE STATE OF LOUISIANA. 
Preston, for appellee, relied on art L. C. 2856. 


Porter, J., delivered the opinion of the court. 

‘The action is brought on a promissory note executed by 
~ the defendants, in favour of the pgm for $500, payable 

twelve months after date. 

The defendants plead that they purchased from the plain- 
tiff twelve slaves, for which they gave their note for $5500, 
endorsed by one Shiff, together with the obligation now 
sued on, and that the latter was given on the express con- 
dition that the slaves should not run away for twelve months. 
They aver that two of the slaves did run away ; that one of 
them was caught and returned to the defendants, and that 
the other has not since been heard of. 

They further plead that a portion of the slaves were af- 
flicted with redhibitory defects. 

The cause was submitted to a jury, in the court below, 
who found for the plaintiff. The defendants appealed. 

The defendants produced in evidence the bill of sale of 
the slaves, by which it appeared that there was no warranty 
such as that spoken of in the answer, in relation to the note 
sued on. But this bill of sale shows:that the consideration 
for the purchase was the sum of $5375 in cash, not $6000 
in notes, as stated in the answer. 

The defendants then offered a deposition of a witness to 
prove that the note now sued on, was given on the condition 
that it should be void and of no effect, in case any of the 
slaves, mentioned in the bill of sale, should run away, ab- 
scond or prove sickly. . The plaintiff objected to ‘this testi- 
mony, on the ground that it was contrary to the written 
contract, and the court sustaining the objection, the defend- 
ants excepted. 

They contend that this note was distinct and separate 
from the contract of sale. That the obligation of warranty 
therein expressed, is limited to the price mentioned in the 
deed, and does not apply to this agreement, which, though 
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pent flowing from the purchase of the slaves, did not make a 


part of it. 


Supposing this position to be tenable, of which doubt may ~ 


well exist, we think the defendants are precluded from the 
benefit of it, hy the averment in their answer, that this note, 
together with one endorsed by Shiff, for $5500, formed the 
consideration on which the plaintiff sold them the slaves, 
The difference between the sum mentioned in the answer, 
and that expressed in the conveyance, is-easily accounted 
for, by reducing the notes which were not due for some 
time, to their amount in cash value—a circumstance of very 
common occurrence. 

The question then presents itself whether the purchaser 
of slaves, who has given his note in payment, can prove a 
condition different-from that expressed in the deed of con- 
veyance. We think he cannot. It has been contended that 
this agreement was made after the purchase was concluded, 
but admitting to be so, the effect of it is to add to the obli- 
gations of the vender. If the note made a part of the 
consideration of the slaves, and they were sold with the 
ordinary warranty, the attempt is to.add something to the 
original contract, or to change it. 

‘Now this cannot be done. The code.says all transfers of 
slaves shall be in writing, and parol evidence shall not be 
admitted against or beyond what is contained in the acts, 
nor on what may have been said before, or at the time of 
making them, or since.—La. Code, 2255, 2256. 

This prohibition extends as well to agreements in relation 
to the purchase money, or the payment, by which the obli- 
gations of the vender are increased, as to any thing else. 
The written contract made him responsible for redhibitory 
defects, the parol agreement subsequently entered into, was 
to make him accountable for something more. 

It was urged that a want of consideration could only be 
. proved by parol. This, in many, perhaps the greater num- 
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ber of instances, is true ; but the rule is obviously subject to a 
another; that you cannot prove a greater or different consi- Cy ., 
deration than that you have expressed in writing. GOODLoE 
Lastly, it was urged that by the 2498th article of the ae 
Louisiana Code, the seller could give testimonial evidence 
of the latent defects which he had declared at the time of agit ys Bare 
ivi i j * condition was ad- 
sale, and that the same privilege of introducing parol proof Ged by chon of 
should be given, in this instance, tothe defendants. Tothis parties after the 


ae “ 8 ° conveyance was 
position, the answer given at the bar is satisfactory and con- ¢yecured. 


clusive. It is an exception to the general rule, and cannot _ The privilege 
i : conferred by the 
be extended beyond the case provided for. 24968th article of 


; : . the Louisiana 
On the merits, we do not perceive that the jury and court ‘Code is an excep- 


below have erred; and it is, therefore, ordered and decreed, ppg = ave 

that the judgment appealed from be affirmed with costs. be extended be- 
yond the case pro- 
vided for. 








ss 
BAUDUC’S SYNDICS vs. LAURENT. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

Until the accounts of the partnership are settled, one partner has no ac- 
tion against the other, and of course prescription does not run. 

In complicated transactions of several years standing, it is difficult to as- 
certain on what grounds the jury found their verdict, and in such cases it 
will not be disturbed. 

The insolvent and the defendant were partners in the 
construction and navigation of steam-boats; the latter acting 
for several years as master and clerk. During this time, 
mutual advances and disbursements were made, and the 
present action was brought'to recover from the defendant a 
balance which the plaintiff alleged to be due him. The 
defendant pleaded the general issue ; prayed for a settlement 
of accounts,.and judgment for such balance as should be 
found to result in his favour. The plaintiff, subsequently 
put in a plea of prescription to the defendant’s claim, for 
wages as master and clerk. The cause was tried by a jury, 
D3 
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Eater, District, who found a verdict for the defendant, and, from the judg, 
1831 
ment thereupon, the plaintiffs appealed. 

Seghers, for appellants. Duncan, for appellees. 
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BAUDUC’S SYN- 


DIcs 
ve. 
LAURENT. 


Martin, J., delivered the opinion of the court. 

The petition shows the insolvent and defendant were 
joint owners of the steam-boat Florida, which was built and 
navigated by the defendant, who acted as clerk and master 
of her till some time in 1829, when she was sold at public 
auction for $11,000, which were deposited in the Bank of 


Louisiana: that the insolvent had furnished the defendant 


with all the money necessary for the building of the boat, 


-and the defendant received all the freights and passage mo- 


ney carried during one hundred and six voyages, performed 
by the boat, while she wastheir joint property; and the 
insolvent received several sums of money, for account of 
the defendant, and made advances and disbursements accord- 
ing to accounts annexed to the petition, whereby a balance 
is due him by the defendant of $97,654, 90, subject toa 
deduction of such sums as the defendant may prove he 
spent in building or navigating the boat. Judgment is 
prayed for accordingly, and for one half of the money 
deposited as aforesaid. 

The defendant pleaded the general issue ; but admitted 
he built and navigated the boat for the joint account of him- 
self and the insolvent ; that she was sold and the proceeds 
deposited, as stated im the petition. That, in 1824, they 
both entered into a partnership, for continuing the naviga- 
tion of a steam-boat, and purchased the steam-boat Packet, 
which was navigated till the spring of 1826, when she was 
sold, and the} defendant went on his own and the insol* 
vent’s account to Pittsburg, where he built the steam-boat 
Florida, which he brought to New-Orleans, and afterwards 
navigated, for their joint account, on the Mississippi, till the 
year 1829, when she was sold as stated in the petition. 

The answer concluded by an allegation that there was a 
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balance of about $26,000 due by the insolvent to the defen- 
dant. A settlement of accounts for both boats was prayed 
and judgment accordingly. 

The case was submitted to a jury who found a verdict for 
the defendant. 

By the judgment the defendant was ordered to be placed 
on the tableau of distribution, for a balance of $662 '75, as 
a chirographary creditor, and as a privileged one for. the 
costs, and that one half of the money deposited in bank be 
paid to him. 

From this judgment, the syndics appealed, after an unsuc- 
cessful attempt to obtain a new trial. 

Two principal points have been presented to us. 

]. A plea of prescription to the whole claim of the de- 
fendant, for his wages, as clerk and master of the boat. 

2. That the jury erred in allowing credit to the defendant 
for a large amount of debts due to the boat, and alleged to 
be uncollected, without any evidence of their existence or 
of any diligence of the defendant in attempting to collect 
them. — 


On the first point, there cannot be any doubt that the plea 
was not admissible. In Drumgoole vs. Gardner et al., 10, 
Martin, 135, we held that a partner has no action against 
another (except to make him account) until a final settlement 
takes place, and then for the balance that appears due. In 
Ward vs. Brandt et al., 11, Martin, 333, we said a partner 
has no claim against the other, till all claims against the 
partnership be discharged; and, in Faurie et al. vs. Mil- 
laudon, 3, Martin, N. S. 178, we recognised the ppinciple 
that a partner is not accountable for any transaction, ‘nor 
any number of transactions, but for the balance only, which 
after a general settlement of accounts, may appear due. 

It is clear, therefore, as it is admitted, the parties were 
partners, and the accounts of the partnership were never 
settled; the defendant could never have claimed the half of 
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In complicated 
transactions of se- 
veral years stand- 
ing it is difficult 
to ascertain on 
what grounds the 
jury found: their 
verdict, and in 
such cases it will 
not be disturbed. 
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his wages, which the insolvent now bound for: Contra non 
valentem agere non cunet prescriptio. 

On the second point, the counsel of the syndics has relied 
on the new code, 2833. Curia Peilipica, 1,3, N. 18, p. 274, 
Partida 5, 10, 7, id. 14, 22. and Lopez’s Commentary on the 
last law, Pothier mandat, 47. This part of the case has 
appeared to us to turn less on a question of Jaw than on that 
of fact. It was pressed on the district judge on the motion 
for a new trial. Upon complicated transactions of several 
years standing, it is difficult to ascertain the grounds taken 
by a jury in the process on which they formed their verdict. 
The parties had the benefit of an able and respectable jury 
of merchants, and the judge before whom the case was 
tried has expressed his satisfaction of their decision, and we 
see no reason to disturb it. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 


PAULDING vs. DOWELL. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

In an action for rent the plaintiff will recover without adducing title, if 
he show a continued possession. 

Where a person enters upon vacant premises, if on being sued for the 
rent by the owner (who was unknown tohim when he entered) he recon- 
venesfor repairs, he will be considered not in the light of an usurper, but as 
possessing for the owner. 

The plaintiff claimed from the defendant a certain sum 
for the rent Of a house and lot. The latter pleaded, first, 
that he ¥: not indebted in any sum whatever; second, 
that the plaintiff was not the owner of the premises at the 
institution of the suit ; and thirdly, compensation for repairs. 
The plaintiff produced no title to the premises, except a 
former occupancy by himself, which was continued by others 
in his right for some years. The evidence showed that it 
was afterwards deserted, and remained for a long time un- 
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tenanted and in a state of waste. In this condition, the Eastern D’strict,. 


' defendant took possession, and put upon it repairs to the 
amount of $125. 

The court a guo was of opinion, and so decreed, that the 
plaintiff had suffered his title by possession to be lost, and 
could not recover without showing some other. From this 
judgment the plaintiff appealed. 

Hennen, for appellant. Morse, for appellee. 


Martin, J., delivered the opinion of the court. 

To a claim for house rent, the defendant pleaded he 
owed nothing: that, at the institution of the suit, the plain- 
tiff was not owner of the premises: that, when the defend- 
ant went in, the house was not in tenantable order, having 
been deserted for a number of years, and he took peaceable 
and quiet possession of it and repaired it. The amount 
spent in repairs was pleaded in reconvention against the 
plaintiff or whoever might own the house. There was 
judgment against the plaintiff, who appealed. 

The testimony shews he was in possession of the pre- 
mises in 1819, and rented them-to Walton, who occupied 
them as his tenant for about five years; that, in 1826, the 
defendant entered into the premises and occupied them for 
a year, during which he made repairs to the value of $125. 
On his leaving them, the plaintiff rented them to Foster. 
Before the defendant went in, the premises were for a long 
time unoccupied, and were the resorts of runaway slaves, 
and the house was not in tenantable order. 

It has been urged, and the judge a que has concluded that 
the plaintiff, having shown no title, and it being proved he 
had lost his possession, he could not recover.—Civil Code, 
3410, 3412. 

It has appeared to us the plaintiff, having shown a pos- 
session since the year 1819, ought to recover on that pos- 
session, unless he be shown to have lost it. This he would 
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ee eet, certainly have done, had the defendant gone in as a usurper. 
Pe ge It is in evidence he occupied the premises for a year, and 
pavEpixG — begun by putting repairs on the premises, for the account of 
DOWELL. the owner, who was then unknown to him, as he alleges. 
The amount of these repairs, he claims in reconvention. 

His leaving the premises is evidence that he pretends no 

Where a person title thereto—his claim for repairs is also evidence of his, 


enters upon va- 

cant premises, if Bad faith is not to be presumed, and the claim he makes is 
on being sued ‘for : See : 

the rent by the grounded on his having in possessed good faith, but under 
owuer, who was x ‘ 

unknown to him @ precarious title, as a tenant by sufferance. If so he occu- 


tet esd pied for the owner; and when a lawful occupency results 


repairs he willbe from the pleadings, and the evidence, every idea of an 
considered not in . ; 

the light of an u- Unlawful one, or of usurpation is repelled. 

a a Phe We conclude the District Court erred in rejecting the 
owner. claim. 

According to the testimony of the plaintift’s witnesses, 
we would be disposed to allow $30 per month, for the rent. 
One of the witnesses for the defendant, thinks that rent 
was a fair one, after the repairs were made ; another thinks 
it was never worth more than $25. It is in evidence the 
upper story alone is now rented at $20 amonth. Several 
witnesses say no rent could have been obtained for it when 
the defendant went in, till it was repaired. 

On this, we have thought $25 per month was the value 
of the rent, after the repairs were made. We have deducted 
two months for the time we suppose taken in repairing the 
house ;*the evidence does not show an occupency of more 
than one year, though a longer one is alleged in the petition, 
and was the basis ofethe judgment appealed from. This 
establishs a claim for rent for 250 dollars, from which we 
have deducted the value of the repairs, $ 125. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that there be judgment in favour of the plain- 
tiff for one hundred and twenty-five dollars, with costs in 


both courts. 








OF THE STATE OF LOUISIANA. 


HERMAN AND CO. vs. PFISTER—MERLE INTERVENING: Eastern District, 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. we. 


If a petition in intervention be answered onthe merits and the cause tfi- HERMAN & CO. 








of ed in relation to them, the right of the party to intervene cannot be ques: vs. 
. tioned on appeal. PFISTER. — 
: = _ Merle intervening 






Holders of negociable instruments are not required to prové the considet- 
ation they gave for them unless specially called on to do so, by that consit- 
deration being denied in the answer. 


The defendant purchased a lot of ground for the price of 
$6000, for which he executed four notes, secured by mort~ 
gage on the property. ‘Two of those notes, amounting to 
$2000, were transferred to the plaintiffs, who obtained an 
order of seizure, under which the property was sold for 
$4005. The sheriff,made return that the purchaser had re- 
fused to pay the price, because the incumbrance on the pro- 
perty amounted to $6000, which incumbrance he was una- 
able to remove; and that he was forbidden by law to re- 
ceive any portion of the price, except that over and above 
the price. Pending arule taken on the sheriff to shew cause 
why he should not pay over to the plaintiffs the amount of 
their debt out of the proceeds of the property sold, Merle in- 
tervened, and claimed two-thirds of the proceeds of the mort- 
gaged property, as holder of the other two notes, amounting 
to $4000, given by the defendant to secure the price. 

The court a quo was of opinion that the plaintiffs and the 
intervening party were creditors in solido, and decreed that 
the proceeds of the property sold be distributed between 
them in proportion to their respective debts. From this 
judgment the plaintiffs appealed. 

Dennis for appellant. 
Eustis for intervening party. 






























Porter, J. delivered the opinion of the court. 
The defendant purchased from one Dupeux a lot of ground 
for $6000, and gave, to secure the payment, four notes; two 


in favour of the intervener, for the first and last instalments, 
of $2000 each; and two in favour of Gottchalk & Rhimer, 
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Papen Deget, for the second instalment, one being for $1500, and the 
re other for $500. 
ueRMAN & co These notes were endorsed by the respective payees, 
pristeR. ‘The plaintiffs are holders of those given for the second in- 
Merle intervening 4. . 
stalment, which were payable to Gottschalk & Reimer, 
They were transferred to the plaintiffs, in the usual course 
of trade, and the transferror, Dupeux, afterwards made an 
authentic act, by which he acknowledged the transaction, 
and set over to the transferrees all his title in the notes, to- 
gether with all right of mortgage which belonged to the 
debt for which these notes were given. 

In virtue of this assignment the plaintiffs commenced an 
hypothecary action, and proceeded to sell the lot of ground — 
which formed the consideration of obligations in their posscs- 
sion. Afterthe sale, by which the sum of $4005 came into 
the sheriff’s hands, that officer refused to pay over to the 
plaintiffs the sum due to them, alleging that there was an in- 
cumbrance on the property, to the amount of $6000, which 
ne was unable to remove, and that he was forbidden by law 
to raise any portion of the price except that, over and above 
the mortgages. 

Upon which, Merle, who was the payee and endorser of 
the notes given for the first and last instalment intervened, 
and by a petition asserted that he was holder of these notes, 
and had a right to two-thirds of the proceeds of the sale of 

_ If a petition in the mortgaged property, then in the sheriff’s hands. 

intervention be scree . : 

answered on the ‘The plaintiffs answered this demand by a general denial, 

— A -9pl pe and the parties went to trial on the issue thus joined. The 

lation to them, the court below sustained the claim of the interveners, and the 

right of the party aye 

to intervene can- plaintiffs appealed. 

=e It has been objected thatthe appellee’s rights can be in- 
quired into, as he should have made opposition in the char- 
acter of a third person, and not as intervener. 

We think this objection cannot be made here, as the plain- 
tiffs answered the petition of intervention on the merits, and 


went to trial in relation to them, in the court below. 
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It has been also urged, that the appellee has not proved —_ — 
. ud Kee ‘ une 1831. 
the consideration he gave for the notes in his possession. <= ~~ 
They were made payable to him in the first instance, to fa- —— & co 
sav : see : vs. 
cilitate their negotiation. They were negotiated, asappears _ PFISTER. 

.__ Merle interveni 
by endorsements made on them, and the endorser being ee 
now the holder, they must be presumed to be in his hands» Holders of ne- 
rightfully, and because he was compelled to take them up. ee Ein 

iable ins : quired to prove 
Holders of negotiable instruments are not required to prove i consideatinl 


the consideration they gave for them, unless specially called they gave for 
them unless speci- 


on to do so by that consideration being denied in the answer. ally called on %o 
This case does not come within the rule established in rela- oan by Gata 
tion to instruments which the holder has once negotiated, and — in the ans 
has taken up. The endorser in the present instance never 
transferred them; he put his name on them, for the accom- 
modation of the maker. 
As to the objection made on the ground that the party 
who pays part of a debt for which he is bound for another, 
cannot be subrogated to the injury of the creditors’ rights for 
the balance remaining due, we do not see how it applies to 
this case. The original creditor is not before the court; 
both plaintiffs and intervener claim through him, and every 
objection of this kind applies as forcibly to the one as to the 
other. 
It is therefore ordered, adjudged, and decreed, that the 


judgment of the District Court be affirmed with costs. 





GRAVIER ET AL. vs. GRAVIER. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

The prescription of thirty years does not necessarily extinguish all debts. 

Bertrand Gravier became insolvent in France in 1783, 
and entered into a concordat with his creditors, by which, 
on certain conditions, he obtained an indefinite respite for 
the payment of their claims. He died in New-Orleans in 
1787, and his effects were adjudicated to the appellant, John 

E 3 
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Eastern District, Gravier, coheir with the appellees of Bertrand Gravier, on 


June 1831 
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The prescription 
of thirty years 
does not necessa- 
rily extingush all 
debts. 


condition that he should pay the debts of the estate. 

In 1824 the appellees sued for a partition, and obtained 
judgment against John Gravier for $22,083 75, provided the 
plaintiffs gave bond in the sum of $15,069, to indemnify the 
defendant in case he should be compelled to pay any of the 
creditors of Bertrand Gravier, under the conditions of the ad- 
judication. | 

On the 27th November, 1830, a rule was taken by the 
plaintiff to shew cause why the bond given in conformity to 
to the above decree should not be cancelled, inasmuch as all 
claims against the estate of Bertrand Gravier were barred 
by prescription. The court ordered the rule to be made ab- 
solute, and the defendant appealed. 

Dennis for appellee. 

Young for appellant. 


Porter J. delivered the opinion of the court. 

The plaintiffs gave to the defendant a bond of indemnity, 
to save him harmless from the claims of the creditors of Ber- 
trand Gravier’s estate. Thirty years having elapsed since 
the opening of the succession, the obligors applied to the 
court of the first instance to have the bond cancelled, aver- 
ring that all claims had become extinguished by prescription. 
The court sustained this application, and the defendant ap- 
pealed. 

We think the court erred. The prescription of thirty 
years does not necessarily extinguish all debts. There may 
be among the creditors some, against whom prescription did 
not run for a portion of the time just stated. When the obli- 
gor of an instrument such as this asks to have it cancelled, 
it is not sufficient he should render it probable no injury will 
occur; he ought to place the matter beyond doubt before the 
obligee can be deprived of his security. If the debts are all 
discharged, little injury is sustained by the plaintiffs in suffer- 
ing the instrument to remain;—if, on the contrary, any yet 
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exist, a great hardship would be inflicted by depriving the Eastem District, 






June 183 
defendant of the protection against them which the bond Bs 
affords. CRAVIER ET AL 

v6. 





It is therefore ordered, adjudged, and decreed, that the Gra yvimn. 
judgment of the District Court be reversed. And it is fur- 
ther ordered,.that the rule taken in this case be discharged, 
the appellee paying costs in both courts. 











CANIZO’S SYNDICS vs. CUADRA. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 






OF NEW ORLEANS. 
The pawnee who has not taken written evidence by an authentic or pri- 
vate instrument of the pawning, cannot avail himself of it against third 






persons. 

This suit was brought to recover from the defendant cer- 
tain articles of plate and jewellery which had been deposited 
with him by the insolvent previous to his failure, and which 
formed part of the property surrendered to his creditors. 

The defendant admitted the receipt of the articles, but al- 
leged they were pawned to him by the insolvent as security 
foradebt. It appeared from the evidence that the articles 
were not pawned, but delivered to the defendant for safe- © 
keeping. ‘There was a verdict, and judgment for the plain- 
tiffs, and the defendant appealed. 

Vinot for appellant. 
Cannon for appellee. 





















Martin, J. delivered the opinion of the court. 
The plaintiff, syndic of his own creditors, claims part of 
the property surrendered, now in the defendant’s possession. 
The claim is resisted on the ground that they were, previ- 
ous to the failure, received by the defendant, in pawn; and 
his being a creditor being proved,»is a cireumstance which, 
with his possession, affords a strobg presumption that the 
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Fasten District, goods were given him as a security for his debt. The plea 
‘ 


~~  wasdisallowed, and the defendant appealed. 
CANtngy syN’s. . Under the Civil Code, 3125, the pawnee who has not ta- 
cuapRa. ken written evidence (by an authentic or private instrument) 
Tho fewnce wht of the pawning, cannot avail himself of it against third per- 


has not taken sons. ‘This, in the present case, is not pretended to have 


written evidence ond 
by an authentic or DEN Gone. 


private instrument = Jt is therefore ordered, adjudged, and decreed, that the 
of the pawning, . 3 ; 

cannot avail him- judgment of the Parish Court be affirmed with costs. 

self of it against 

third persons, 





JOSEPH vs. MORENO. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

A written promise to sell or convey real property is valid notwithstanding 
there be no signing or written assent by the promisee Proof of that as- 
gent may be proved by evidence aliunde. 

The plaintiff, Jean Joseph, instituted this suit to compel 
the defendant Moreno to the performance of a promise giv- 
en the plaintiff, to convey to him one-half of a tract of land, 
situate in the parish of Plaquemines, of three-and-a-half ar- 
pents front, and also to be declared part owner of a slave in 
possession of defendant. 

The plaintiff adduced a written promise from Moreno to 
convey him one-and-a-half arpents of the above-mentioned 
tract. In regard to the slave, the testimony shewed him to 
be paraphernal property. There was judgment for plain- 
tiff in the court below for one-and-three-fourth arpents. De- 
fendant appealed. 

Vinot for appellant. 

The written promise to sell was not regularly accepted by 
the plaintiff. 

Preston for appellee. 


Mathews, J. delivered the opinion of the court. 
This suit is based on a promise made in writing by the de- 
fendant, to sell to the plaintiff one-and-a-half arpents of land, 
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front on the Mississippi, situated in the parish of Plaquemines. Eastern’ District, 


The court below decreed that a conveyance should be made 
by the former to the latter, of an undivided half of three-and- 
a-half arpents, (which had been bought by the defendant at a 


June 183] 
re 
JOSEPH 
vs. 
MOREN®O. 


sale of the estate of one Gautier,) on condition that one-half . 


the price of the whole tract should be refunded to him by 
the plaintiff. From this decree the defendant appealed. 
The judgment of the District Court seems to be founded 
principally on the promise made in writing to sell. The 
correctness of this decision is strenuously opposed by the 
counsel of the appellant, on the ground that the promise was 


not accepted by the person in whose favour it was; and in 


support of the doctrine which he undertakes to maintain, re- 
ference is made to the Louisiana Code, articles 2415 and 
9437, and sequent; and to 3d Merlin Reports, on the sub- 
ject of written contracts. These articles of the Louisiana 
Code are similar to the articles 2 and 9 of the old Civil Code, 
found in pp. 344 and 346 of that book. They received an 
interpretation in the case of Crocker vs. Neily et al, report- 
ed in 3d_N. S. p. 583. The facts in that ease are almost 
identical with those of the present. There wasa promise to 
sell and convey certain real property not accepted by the 
vendee; that is, the writing by which the promise was made, 
was not signed by the party who claimed its benefits; but 
proof of its acceptance, or consent of the promisee, was made 
out by facts aliunde. The same thing has been done in the 
present instance. There is also a case in 6th N.S. which 
supports the doctrine established in that. first cited. See 
page 432 and sequent. Stare decisis is a good legal maxim; 
but we are of opinion that the court below has decreed 
more land to the plaintiff than the evidence of the case au- 
thorized. The promise to sell, which is certainly the main 
legal basis of his claim, is limited to one-and-a-half arpents 
front; and we find adjudged to him one and three-fourths. 
Now, in a tract of land containing only one-and-a-half, or 
one-and-three-fourth arpents, which gives a difference of one- 


Awnitten promise 
to sell or convey 
real property is va- 
lid notwithstaud- 
ing there be no 
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gag Pega seventh, this difference cannot be viewed as a minimum un. 
—~ __ respected by law, as contended for by the appellee’s counsel, 
—" It is therefore ordered, adjudged, and decreed, that the 
MORENO, judgment of the District Court be avoided, reversed, and an. 
nulled. And proceeding to give such judgment as ought, in 

our opinion, to have been given in the court below, it is fur. 


ther ordered, adjudged, and decreed, that the defendant do 









































convey to the plaintiff one-and-a-half arpents front on the 
Mississippi, of the tract of land described in the petition, ri 
ae! : 
(with such depth as may appertain to it) within ten days af- : ’ 
ter notice of this judgment or decree, and so soon as the ™ 
plaintiff shall pay to him, or deposite for his use with the th 
parish judge of Plaquemines, the sum of two hundred and . 
thirty-seven dollars and eighty-six cents, ($237 86,) being “4 
the price as stipulated;—the plaintiff and appellee to pay the ? 
costs of this appeal, and the defendant and appellant, those P 
of the District Court. iy 
par 
suc 
mat 
PENNE vs. TOURNE I 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. that 
The affidavit necessary for the continuance of a cause may be made by 
the person who represents the absent party; but where any thing occun affic 
which excites suspicion that the party has absented himself to obtaina exp 
greater latitude through the oath of an agent or his attorney than he could an 
have had were he present, the continuance may be properly refused. atta 
The oath of the attorney to facts, the knowledge of which he derives 
from his client, is sufficient for a continuance. our 
When this cause was called for trial, a continuance was - 
: ’ es 
prayed for on the affidavit of defendant’s counsel, setting B . 
forth that a material witness, by whom he expected to prove Ing 
certain facts, was absent; and that his knowledge of what -™ 
this witness was expected to prove, was derived from his ie 
client, who was absent from the state. 
The court a quo refused to continue. The cause was by 
tried, and the defendant appealed. : f 
Morphy for appellee. On 
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_ Ist. In order to obtain a continuance, the materiality of Eastern District, 
: . June 1831 

an absent witness must be sworn to by the party himself, or nv) 

by some one having a direct and personal knowledge of the P=nne 

alleged materiality —C. P, art. 465. -) > 


Cannon for appellant. 


Porter, J. delivered the opinion of the court. 

On the trial of this cause in the court below, a continu- 
ance was moved for on the part of the defendant, on an affi- 
davit made by his attorney, of the materiality of a witness, 
and of due diligence to procure him. 

The attorney admitted the knowledge of the materiality of 


~ the witness had been derived from his client, and, the court 


considering there was not sufficient evidence before it of 
this fact, refused the continuance. 
The 465th article of the Code of Practice declares, that 
if one of the witnesses summoned has gone away, and the 
party applying for continuance swear that he did not know 
such witness intended to depart, and that his testimony is 
material, a continuance may be granted. The affidavit nee 


Under this provision it has been made a point in the cause, cessary for the 
- x continuance of a 
that no other person but the party in the suit can make the cause may be 


affidavit. This construction we think too restricted. Ifthe ™d¢ by the per- 
son who repre- 


expressions were to be understood thus literally by the court, sents tle absent 
: aaa party; but where 

a nonresident plaintiff, or a defendant where property was any thing occurs 
attached, would be denied the means of obtaining justice in ber a 
; : ’ party has absent 

our courts. This was certainly not contemplated. What tg Ae Rig 


a man does by another, he does by himself; and if the case tain a greater lati- 
: tude through the 

be such a one as presents a fair apology for the party not be- oath of an agent 
or his attorney 


ing present himself in court, we think the person who repre- 45 he could have 
sents him may make -the necessary affidavits to obtain a had were he pre- 
; tent, the continu- 
continuance. ance may be pro- 
Whether the case is such a one as authorizes the plaintiff ey '*™e*- 
or defendant to be absent, and exercise the right just spoken 
of through an agent, must depend on the circumstances be- 


longing to it. It is difficult to lay down any general rule. The 
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ae right to obtain continuance is frequently very much abused, 
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and it is proper that courts should be vigilant in preventin 
this abuse: while, on the other hand, it is important that the 
fair exercise of it should not be checked; for it is of the first 
importance to a correct administration of justice. Where 
any thing occurs which excites suspicion that the party has 
absented himself to obtain a greater latitude through the oath 
of an agent, or his attorney, than he could have had were 
he present, the continuance may be properly refused. But 
where nothing occurs to- countenance such an idea, the court 
should act on such evidence as the nature of the case is sus- 
ceptible of. In this instance it is sworn that the defendant 
had gone on a voyage to France, and nothing suggests the 
idea that the absence was produced by this suit, or witha 
view to influence, in any manner, the conducting of the de- 
fence. We should be sorry to lay down a rule which would 
convey the idea that the moment a man is sued he is com- 
pelled to remain here until it is terminated; pressing causes, 
previously existing, may produce his absence, and matters 
arising after the action is brought, may require him to go 
away. 

Under the circumstances proved, the oath of the attorney 


The oath of the in this instance was sufficient to authorize the court to grant 
attorney to facts the continuance. 
the knowleoge of : : ; } ; 
which he derives but he negatives all idea of collusion by swearing the wit- 
from his client, is 
sufficient for 
cantinuance. 


a 





His knowledge, it is true, was derivative; 


ness was material, and by taking steps to have him summon- 
ed previous to the trial. Had he asked the witness what he 
could prove, it would still have been derivative; a little strong- 
er, perhaps, than the information given by the client, but not 
much more. Cases of this kind are in a great measure con- 
fided to the discretion of the court. The 468th article of 
the Code of Practice, after laying down the rules for ordina- 
ry cases, gives this power to meet those that present special 
circumstances. We think that discretion was not judicious- 
ly exercised in this instance. 

And it is therefore ordered, adjudged, and decreed, that 
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reversed, and the cause remanded for a new trial; the appel- 
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HALPHEN vs. FRANKLIN'S CURATOR. 
APPEAL FROM THE COURT OF THE PARISH AND CITY OF 
NEW-ORLEANS. 
In acase where no question of law is raised, the judgmentof the court 
a quo will be confirmed if it appear to be in conformity with the facts of the 
case. 


The plaintiff claimed from the defendaft $408, for me- 
dical services rendered to the deceased and his family. The 
court a@ quo was of opinion, from the testimony, that the 
claim was just, and gave judgment against the curator, from 
which he appealed. 

Nixon, for appellant. De Armas, for appellee. 


Martin, J. delivered the opinion of the court. 

This is a suit brought on a physician’s bill, for profes- 
sional services to the deceased, his house-keeper, and slaves. 
The plaintiff had judgment and the curator appealed. 

Claims like the present, against the estates of deceased 
persons, being sometimes swelled or improperly urged, the 
curator thought it his duty to resist the present both in the 
lower and this court. 

The judge of probates has stated that, after mature con- 
sideration, the same objections might appear founded against 
one of the witnesses, who, from the situation in which he 


of certain facts. 
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» reading of the record has not nel us with the ided 
that the judge erred. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed with costs 
in both courts. 





PONTALBA vs. PONT.ALBA. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 
OF NEW-ORLEANS. 

A curator ad hoc is intended by law as a protector to the interests of the 
absentee, and should be considered as principally beneficial to the defendant, 
and consequently the, plaintiff in such a case is not bound to pay for services 
rendered by the curator. 

The object of this suit, on the part of the wife, was to ob- 
tain. thespossession and control of her paraphernal estate, in 
which she succeeded, but was condemned to the payment of 
costs. A practising lawyer was appointed curator ad hoc to 
represent the absent defendant, residing in France, who took 
a rule on the plantiff, to show cause why she should not pay 
him a fee of $500; for services rendered in the suit. The 
court a quo made the rule‘absolute, and the plaintiff appealed. 

Moréau, for appellant. 

Dennis, for appellee. 


Mathews, J. delivered the opinion of the court. 


In this case the plaintiff obtained a decree in the court be- 
low, by which her right to possess and administer certain 
property, claimed as paraphernal, was recognized. But as 
the suit was considered unnecessary, and consequently vex- 
atious, as the attorney in fact of the defendant, had offered 
previously to do amicably all things required to give her pos- 
session of her paraphernal property, the judge a@ quo con- 
demned her to pay the costs, and amongst the items as con- 
stituting costs, one of 500 dollars is found allowed to H. R. 
Dennis, Esq. who was appointed. curator ad hoc for the de- 
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fendant, who resides without the jurisdiction of the State. 
The plaintiff acquieses in the decision of the Parish Court, in 
al? thinggexcept that part of the judgment which condemns 
herto pay this allowance to the curator appointed to defend 
the suit against her, and from this she appealed. 

The appointment of the cugator ad hoc (as this office is de- 
nominated by the sien was provoked, by the 
institution of the suit, as being necessary to enable the plain- 
tiff to prosecute her claim. An officer of this kind is, never- 
theless, int@nded by law as a protection to the interests of the 
absentee, and should be considered as principally beneficial 
to the defendant; and consequently, the plaintiff in such a 
case, is not bound to pay for services rendered by the cura- 
jor. Any other person may be appointed as well as an attor- 
ney at law, and would have no right to claim any thing:as 
taxed costs, when the curator, as in the present case, is also 
an advocate, regularly licenced to practice in the different 
courts of the state, he may claim the fee allowed by law, as 
in any other case, wherein he might succeed in throwing the 
costs of suit on his adversary; but as to any extra compensa- 
tion to which he may be equitably entitled for services ren- 
dered, his remuneration should be allowed out of the fugds 
of the person whom he represents. The case cited from 3d 
Martin, p. 364, we do not think applicable to the present. 
There the compensation was granted to the attorney of an 
insolvent, in consequence of an opinion then entertained by 
the court, that his services might fairly be considered as ha- 
ing operated a benefit to the whole mass of creditors. The 
examples cited of judgments favourable to the defensors ap- 
pointed in attachment cases, we consider equally inapplica- 
ble'to the subject now before the court. The remuneration 
allowed in such cases, is always taken from the funds of the 
defendants. From the best view we have been able to take 
of this cause, our opinion is, that the Parish Court erred in 
allowing to the curator ad hoc the sum of 500 dollars, claim- 
ed by him as costs against the plaintiff. 
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It is therefore ordered, adjudged and decreed, that the 

judgment of the court below, be in this respect avoided, re. 
verted and annulled, and that it be affirmed in all other mat. 
ters, allowing to the attorney for the defendant, his legal fees 
tobe taxed according to law, if any be allowable, reserving 
to the defendant, Pontalba, ‘ne to appeal. 


ee 


BEALE’S HEIRS vs DE GRUY. 


APPEAL FROM THE COURT OF THE FIRST Sistaicr. 

Questions relating to redhibitory vices and defects in things sold, must be 
solved principally in relation to the peculiar circumstances and facts of eath 
individual case. 


Unless the object sold be absolutely useless, it is rather the duty of courts 
of justice to make a fair deduction from the price, than entirely to avoid the 
sale, especially when the real value of the thing, bears any reasonable pro- 
portion to the price agreed on. 

On the 25th of November, 1830, the plaintiffs, .under an 
order of the Court of .Probates, exposed to sale at public 
auction two slaves (the mother and daughter), which were 
struck off to the defendant, as the last and highest bidder for 
the price of $1160, payable in two equal instalments, for 
notes satisfactorily endorsed with mortgage. This suit was 
brought to compel the defendant to comply with the terms 
and conditions of the sale. 

The answer averred, that one of the slaves (the mother), 
was, at the time of the sale, and to the knowledge of the 
seller, afflicted with an incurable disease ; and concluded 
with a prayer for a recision of the sale, damages, &c... 

In suppért of the defence, a physician was introduced, 
who stated: that the slave was affected with a disease 
termed in French Varices, and that it had been of long: 
standing. He could not say that the plaintiffs knew of its 
existence, or that the disease was, in its nature, incurable; 
but, in his opinion, the value of the slave was diminished by 
it one third. The court a quo gave judgment for a reduc- 
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ion of the price, and decreed that the defendant should or; ay scott 

give his notes for it (thus reduced) in pursuance of the con- = pre, 

ditions of the probate sale. The defendant appealed. BEALE’S HEIRS 
Seghers, for appellee, contended that the case was nota vr Gney. 


redhibitory one, and cited C. P. art. 549—C. C. art. ci 
Derbigny and Dennis, for appellant. 


Mathews, J., delivered the opinion @f the court. 

This suit was brought to compel the defendant to comply 
with the terms and conditions imp@bed by a probate sale of 
the succession of Thos. Beale, at which he became the pur- 
chaser of two female slaves, a mother and her daughter, at 
the price of 1160 dollars, for which he was bound to give 
his promissory notes, satisfactorily endorsed, &c. one pay- 
able on the last of April, 1831, and the other on the last of 
April, 1832. The defendant justifies his refusal to give said 
notes on account of a redhibitory defect in one of the slaves 
purchased; and, in his answer, claims a recision of the con- 
tract in toto. The court below gave judgment for a reduc- 
tion in the price, and decreed that the defendant should give 
his notes for it thus'reduced, in pursuance of the conditions 
of the probate sale. From this judgment he appealed and 
now claims an entire recision of the contract. 

In support of his right to obtain such judgment, his coun- 
sel relies on the art. 2496 of the Louisiana Code, and a deci- 
sion found in 8 Martin’s Reports, p. 313. That decitio 
was made under an article of the old Code, similar to that 
cited from the new. It appears to be difficult to redtice the 
doctrine of redhibition to any precise and explicit rules cal- 
culated to aauswer the ends of justice in every case which tine’ to redhibiola 
may arise. Questions relating to redhibitory vices and de- vices and’ detects 


, : ae : . in thi old 
fects in things sold must be solved principally in relation to must be. solved 
i 1 " ae ER principally in rela- 

the peculiar facts and circumstances of each individual case. ion to the pean 


With regard to the bodily vices and defects of slaves, our 2" _ circumstances 
and facts of each 


law divides them into two classes: one denominated abso- individual case. 
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Eastern . or lute and the other relative. The former, in all cases, afford 
~~ _ alegal ground for redhibition; the latter may also furnisha 
BEALR’S HEIRS good cause for an entire recision of the contract of sale ora 
pe Gaur. _ reduction of price, according to the facts of each particular 
e. In the present suit, there is no evidence which shows 

¢: disease of the slave alleged to be defective, to be of the 

class defined as absolute. A physician, the only witness 

examined, in relation t it, who was called in by the vendee, 

declares his opinion to be that it is not incurable, but that 

from its nature, so long@&s it endures interruptions to the 

services of the slave afflicted, would be a necessary conse. 

quence ; that it appeared to him to have been of considerable 

duration; and, from this circumstance difficult of cure. He 

concludes the slave in question to be worth one-third less, in 

consequence of her diseased state, than she would be if sound. 


ARR cw EAA AOI Ng ei tS i kc ais * 


aaa sbi 


The disease appears to be an enlargement of the veins in one 
of her legs. 

On this testimony we are obliged to determine whether 
or not the disease proven constitutes a redhibitory defect. 

The article of the Code cited (2496) defines “redhibition 
to be the avoidance of sale, on account of some vice or defect 
in the thing sold, which renders it either absolutely useless, or 
its use so inconvenient andimperfect, thatit must besupposed 
the buyer would not have purchased it, had he known of the 
vice.” The article 2497 declares that “apparent defects, 
thatde, such as the buyer might have discovered by simple 
inspection, are not among the number of redhitory vices.” 
The trite meaning of this last article is not very perspicuous 
that is, whether the defect should be open and apparent to the 
buyer by a view of the object offered for sale, if the m@nne 
in which it is exhibited to his sight; or whether he is not 
bound to inspect and examine it. with the care and cau 
tion ordinarily used by prudent men on such occasions. 
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which the article 2501 necessarily leads us. ere is a 
clause in this article, which we believe did not exist in the 
old Code, that seems to control, in a great degree, that part 
of the article 2496 relative to the inconvenience and imper- 


, fection of the use of thipgs purchased. After the distinc- 


tion.of bodily defects or vices of slaves into absolute and 
relative, it is declared that the former are those of which the 
bare existence gives rise to the redhibitory action. But 
“relative vices are those which give rise to it only in propor- 
tion to the degree in which they disable the object so!d.”— 
From this we conclude that unless the object sold be abso- 
lutely useless, it is rather the duty of courts of justice to make 
afair deduction from the price, than entirely to avoid the 
sale, especially when the real value of the thing bears any 
reasonable proportion to the price agreed on. The diminu- 
tion of value in consequence, of the disease of the slave, in 
the present instance, is estimated by the defendant’s witness 
at one-third. less than the price stipulated; and we perceive 
nothing in the whole testiinony of the cause, which requires 
our interference in relation to the conclusion of the court be- 
low, on the relative value ofthe two slaves purchased by the 
defendant. But as the time is elapsed. within which the 
first note was to have been made payable, the judgment of 
the District Court should be amended -by decreeing to the 
plaintiffs the immediate. payment of one-half the’ sum allow- 
ed, and a note be given for the balance, in pursuance, of the 
conditions under which the probate sale ‘took place. 

It is therefore ordered, adjudged, and ae the 
judgment of the District Court be amended to readd’as fol- 
lows, viz. “That the defendant pay to the plaintiff the sufn 
of four hundred and seventy dollars, with interest thereon at 
5 per centum per annum, since the last day of April, 1831, 
till paid; and that he do execute and deliver to the plaintiff 
his promissory note, satisfactonily endorsed, and bearing 


e 


mortgage on the two slaves, for the sum of four hundred and’ 
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~~ And it is finally ordered, adjudged, and decreed, that the 
BEALE’S HEIRS judgment of the District Court, thus amended, be affirmed 


vs. 
pe Gray. and that the appellant pay costs in both courts. 
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SPENCER’S SYNDICS vs. LEE, WALTON AND CO. 
APPEAL FROM THE COURT OF THE PARISH, AND CITY 


OF NEW-ORLEANS. 


A party is excluded from being a witness, on the ground of interest, and 
when that interest ceases the objection is removed. 


Though a witness may from the face of the record appear prima facie in, 
terested, he should not be rejected without enabling him to explain his sity. 
ation, by being questioned on his voir dire. 

The syndics,of the estate of Spencer instituted suit agains 
the defendants, to make them disgorge various moneys and 
property, which they obtained from the insolvent when in 
failing circumstances, to the fraud of other creditors. 

The plaintiffs offered one Frost, to prove that the defend. 
ants hid admitted, in his presence, their knowledge of the 
insolvency at the. time the moneys and ‘property were re 
ceived. The defendants objected to Frost, as he was a cred 
itor to the estate, and, therefore, party tothe suit. The plain. 
tiff then offered a receipt by Frost of his dividends, anda 
release of all further demands on the estate. Defendants 
excepted, and the court sustaine@ithem. There was judg: 
ment for defendants, and plaintiffs appealed. 

Maybin and Dennis for appellant. 

Pri and Conrad, for appellee. 


- 


Porter, J. delivered the opinion of the court. 

This is an action to annul certain transactions between 
the insolvent and the defendants, on the allegation that they 
were in fraud of his creditors. On the trial the plaintiffs of- 
fered a witness, who was @jeécted toas being a creditor of 
‘the.estate, and interested in the event of the suit: whereupon 
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they presented an instrument, which the witness had execu- 
ted, acknowledging the payment of certain dividends, and 
releasing the estate from all claims he might have on it. 
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The court was of opinion that “the witness, as one of the 
creditors, having been a party to the suit, had not legally 
ceased to be so, in both the nature and circumstaices of the 





case;” and rejected his testimony. 





A party to a suit is excluded from testifying, on the ground 





of intercst, and when that interest ceases, the objection is re- 





moved. Where the witness is not nominally a plaintiff or 





defendant, as was the case in this instance, his competency 





is free from all technical difficulty, and rests solely on the 





ground just stated; and the moment he ceased to be a cred- 
itor, he ceased being a party to the action, and had no inter- 
We see no reason why a wit- 
hess so circumstanced should not be permitted to testify, and 
we think the court crred in rejecting him. 

It has been argued in this court that the discharge given 
by the witness was fictitious, and that in truth no dividends 
had been made, nor moneys received by him such as the re- 
ceipt speaks of. The evidence shews that regular dividends 
had not been declared, but the syndics may have paid mo- 
ney out of the regular course, to render the witness compe- 
tent, and if such was the fact, it might furnish ground for 
receiving his testimony with caution, but did not disqualify 








est in the event of the suit. 
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A satisfactory explanation, however, might have been 
given of the real situation of the witness, had the t per- 
mitted the plaintiff to question him on his vour dire. They 
offered to do so, but were refused the permission; and in 
me: Though a witness 
ey 
of- 
of 
on 


that refusal we think the judge erred. 
may. from the face of the record, appear prima facie inter- 
ested, he should not be rejected without enabling him to ex- 
plain his situation.—Starkie on Evidence, p. 4, p. V735. The 
rules of evidence in relation.to the competency of witnesses, 
G3 
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Eastern District, have, as it is well known, been considerably modified of 


June 1831 


va 


late. The greatest difficulty in the administration of jus- 


SPENCER’S S¥N- tice, js, to ascertain the truth in relation to the facts at issue, 


DICS 
vs 
LEE ET AL. 


The knowledge of them is most frequently confined to a 
few: and an easy acquiesence in objections to their com 
petency as witnesses, not unfrequently closes all the ave- 
nues by which truth can be reached. The inconvenience, 
on the other side, of receiving testimony from those who may* 
have ari interest, is not so great; for after they are heard, 
they are not necessarily to be believed. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided, and re- 
versed; and it is further ordered and decreed, that this case 
be remanded to the said court, with directions to the judge — 
not to refuse permission to the plaintiffs to question a wit: 
ness offered by them on his voir dire, and not to reject as 
incompetent one of the original creditors, who may have 
ceased to have an interest in the estate of the insolvent, at 
the time he is offered as a witness: the appellee paying the 
costs of this appeal. 


MAYOR ET AL. vs. PICQUET.: 

APPEAL FROM THE COURT OF THE FIRST DISTRICT, 

A purchaser of town lots in the city of New-Orleans from the United 
States is exempt from taxation for five years after their alienation. : 

This suit was brought to recover from the defendant his” 
proportion of tax, imposed by an ordinance of the city coun- 
cil on the owners of lots, for paving and improving the 
streets, side-walks, &c. 

The defendant resisted the payment on the ground that 
he was a purchaser from the United States, and as such ex- 
empt from taxation for five years, which were unexpired, 

There was judgment for the plaintiffs in the court below, 
and the defendant appealed. 


* . . Y . 
Dennis for appellant. Soule for appellees. 
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Porter, J. delivered the opinion of the court. 

This case presents the question, whether town lots in the 

_ city of New-Orleans, which once belonged to the United 
States and have been sold by them, are exempt from state 
-and city taxation for the period of five. years after their 
alienation. The court of the first instance was of opinion 
they are not, and the defendant appealed. 

Congress imposed as a condition of the admission of Lou- 
isiana into the Union, that the convention should provide by 
an ordinance (irrevocable without the consent of the United 
States) that the people of the territory of Orleans do, for 
ever, disclaim all right or title to the waste and unappropria- 
ted lands lying within the territory; and that the same shall 
be and remain at the sole and entire disposition of the Uni- 
ted States: and, moreover, that each and every tract of land 
sold by congress, shall bé and remain exempt from any tax 
laid by the order or under the authority of the state, county, 
township, or any other purpose whatever, for the term of five 
years from and after the respective days of the sale thereof. 
—1 Martin’s Dig. 216. ‘The convention which formed the 
constitution of this state, accepted the condition, and passed 
an ordinance in conformity thereto.—l Martin’s Dig. 132. 

We are of a different opinion from the judge of the first 
instance. In common parlance, it is true, town lots are not 
designated, by the terms “tracts of land;” but, strictly speak - 
ing, the latter embrace the former; and we adopt the con- 
struction the more readily, because it gives effect to the in- 
tention and spirit of the compact between the United States 
and this state. 

This exemption, however, only continues for five years 
from the date of the alienation. The ordinance in question 
laid a tax for a certain number of years, to reimburse the 
corporation for expenses incurred in improving the streets, 
but left it optional with the proprietors of lots to discharge 
themselves from the tax, on paying the capital advaneed.— 

The defendant has chosen the latter, alternative. The tax 
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’ is for twenty years, and the capital in cash, equivalent to the 
amount levied for that time, is proved to $525. Five years’ 


MAYOR ET AL- exemption reduces this sum to three-fourths the amount due 


vs. 
PICQUET. 


for the whole term. 

It is therefore ordered, adjudged, and decreed, that the. 
judgment of the District Court be annulled, avoided, and 
reversed. And it is further ordered, adjudged, and decreed, 
that there be judgment against the defendant for the sum of 
three hundred and ninety-three dollars and seventy-five 
cents, with costs in the court of the first instance; those of 
appeal to be paid by the appellees. 


BRADBURY AND FOSTER vs. GEORGE W. MORGAN. 
OGILVIE ET AL INTERVENING. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT, 

For the government of judicial proceedings in the United States courts 
within the limits of Louisiana, its laws directing the mode of practice in the 
courts of the state, passed prior to the 26th of May, 1824, must be looked 
to as the legitimate rules of practice in those of the United States, and not 
those rules of practice which may have been subsequently introduced by the 
legislative power of the state. 

The act ot the legislative council of the territory of Orleans, declaring 
that the personal property ofa person against whom a fi. fa. shall have been 
directed, is bound by the delivery of the writ to the sheriff, was not chang- 
ed until the adoption of the Code of Practice. 

The plaintiffs obtained judgment against Paxton & Co, 
in the court of the United States, on the 23d January, 1830, 
for $4709, which was signed on the 3d February following 
and on the same day a fi. fa. issued. Inpart satisfaction of 
said judgment, Paxton & Co. transferred to plaintiffs by no- 
torial act, a judgment in their favour in the parish court, for 
the parish of Orleans, against C. C. Hofner and brig Gen- 
eral Morales, for the sum of $1455. The brig was sold by 
virtue of the last mentioned judgment, and the proceeds in 
the hands of the defendant (the Sheriff) was held by him 
subject to a fi. fa. in his hands, which issued on a judgment 
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obtained in the court of the first district by Ogilvie & Co. Ea oe 
and Armstrong, against Paxton & Co. PP 

This suit was brought against the sheriff to recover the P*ADBURY ANP 
funds in his hands, accruing from the judgment obtained by ve. 


G. W. MORGAN. 
Paxton & Co. against Hofner, and assigned by them to the Ogilvie et al. int. 
plaintifls. Ogilvie & Co. and Armstrong intervened and 
claimed in virtue of the fi. fa. in their favor in the -hands of 
the sheriff. Notice of the assignment was given to the at- 
torney in fact of Hofner, on the 24th March, 1830, and to 
the attorney in fact of the purchasers of the brig General 
Morales, whose notes for her price were held by the defen- 
dant, on the 16th April, 1830, and notice to the defendant 
on the same day— it being the day before the notes fell due. 
The fi. fa. in favor of the intervenors was received by the 
sheriff on the 13th February, 1830, which was anterior to 
any notice of the transfer of the judgment from Paxton & Co: 
tothe Plaintiffs. ‘There was judgment for the intervenors, 
and the plaintiffs appealed. 

Pierce, for appellants, made the following points. 

Ist! No execution could issue on the judgment obtained 
by intervenors, before notice of the judgment.—C. P. art. 
624. 

2d. James Gourlay & Co. or C. C. Hofner, were the 
persons to whom plaintiffs were bound to give notice. Hof- 
ner was the debtor, he owed the judgment to Paxton & Co.; 
notice was given to his agent here on the 24th March—at 
that time, and indeed at no time was any notice of interve- 
hors execution given to him—the debt due by him to Paxton 
& Co. was transferted to plaintiffs, and he notified before any 
seizure made known to him. Or say, James Gourlay & Co- 
to be the debtors, (they having bought the vessel, Hofnef's 
property, that was sold to satisfy this judgment of Paxton & 
Co. vs. Hofner); notice was given to them of the transfer 
to plaintiffs, and no notice was given by the intervenors of 
their execution to them. 

The code is express, that the transferree is possessed as to 
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Hegster ME eid third persons, after notice has been given to the debtor of the 


Sw transfer having taken place:—the sheriff was not debtor, 

































a oetna 6 Lhe fi. fa. of plaintiffs was prior to intervenors and gave or th 
é: willie am * lein. Hanna vs. His Creditors, 12th Martin, 66. Mon § 4 
Ogilvie etal. int. gan was notified before the money came in his hands. state 
Sterrett, contra. Sam 

Ist. “The fi. fa. of the intervening party reached the § the ! 

hands of the sheriff before notice of the assignment. The — * 

fi. fa.-bound all the personal property of Paxton on the r. § ™ t 

ceipt by the sheriff. Bainbridge vs. Clay, 4 N. 8. p. 56. this 

2d. The fi. fa. did not operate a lein-in the hands of the oe 

U.S. Marshal. | . Emad 

TI 

Mathews, J. delivered the opinion of the court. the I 

This suit is against the sheriff, Morgan, to compel him to & facts 

pay to the plaintiffs $1455, with interest and damages. They eutio 

claim the principal sum, as belonging to them by assign & State 

ment from Samuel Paxton & Co., and interest and dama § 1894 

ges on account of an illegal detention of it by the defendant, IB cause 

Ogilvie & Co. and Armstrong intervened, and claim this > state 

money as having been seized in the hands of the sheriff by § ing t 

an execution which issued on a judgment obtained against & state, 

the assignors of the plaintiffs. The court below decreed TI 

in favour of the intervening party, and the plaintiffs appealed & refer 

The sheriff in this case is a mere stake-holder. ‘The rights passe 

of the other parties depend on the facts as made out by them ff and r 

in a statement agreed; from which it appears, on the partof & seque 

the plaintiffs, that they had obtained a judgment against Pax- conse 

_ ton.& Co. inthe Distriet Court of the United States, on the & the C 
y 23d January, 1830, for $4709 91, which was signed by the § laws 
jidge on the 3d of February following; and thata fi. fa. is § state, 

ssued on the same day. On the 30th of January, Samudf (o as 










Paxton, acting for his firm, assigned to the appellants a judg @ 
ment which Paxton & Co. had previously obtained in the 
Parish Court of New-Orleans, against one Hofner and the 


brig General Morales, On this judgment the money now in 
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. dispute came into the hands of the sheriff. It does not ap- Eastern Disttie 


ict, 
June 1831 


# pear that notice of the assigment ‘was given to the debtors be: 


or their agents until the 24th of March, 1830, and the 16th sravsury ann 
of April of that year. .On the part of the interveners,the = “"y. 


statement of facts shews that they obtained judgment against Ouitvie oo Mee 
Samuel Paxton & Co. inthe District Court of the state, on 


the 19th of January, 1830, for $4827 15; that a fi. fa. issued 
onsaid judgment, which came into the hands of the sheriff 
on the 13th of February following; and that by virtue of 


2? 
this writ, all claims and rights belonging to Samuel Paxton 
bCo. were seized, previous to notice of the assignment 
made by them to the appellants, &c. 
The only doubt as to the correctness of the judgment of ue ™ Fadicial 
the District Court, which can possibly be raised on these - pe 
facts and the law applicable to the case, is based on the exe- within the limits 


: any és : ; of Louisiana, its 
cution which issued from the District Court of the United jaws directing the 


, ° ves a aes , 98 mode of practice 
States. By an act of congress, passed on the 26th of May, Me °. Preeire 
, it is ordained that “the mode of proceeding in civil state, passed prior 
we ‘ : ~ ‘ ; a P : 8 ‘ to the 26th of May 
causes in the courts of the United States established in the -1s24, must ‘be 
, looked to as the 


p sate of Louisiana, shall be conformable to the laws direct- jegitimate rules of 


i . acti i > Distri > ; practice in those 
ing the mode of practice in the District Courts of that aS the U. Staten, 


state,” Hc. and not those rules 
, , ‘ . . of practice which 
The legislation of the United States having been made in wth have been 
reference to the state laws in force at the time the act was SU>sequently _ ine 
; ’ ; ir troduced by the 
passed, must be considered as embracing their provisions, —— power 
. 2 7 of the state. 
and not those of state rules of practice which might be sub- 


sequently introduced by the legislative power of the state; 
consequently, for the government of judicial proceedings in 
the United States courts within the limits of Louisiana, its 
laws directing the mode of practice in the courts of the 
state, passed prior to the 26th of May, 1824, must be looked 
to as the legitimate rules of practice in those of the United The act of the 
States legislative council 
tates. of the territory of 
» |Z ti * the act of atalitince a ») of Orleans. declaring 
In the 14th section of the act of the legislative council of that the personal 
the territory of Orleans, regulating the practice of the supe- property of a per- 


. 2 us és son against whom 
nor court in civil cases, it is declared that the personal pro- a fi. fa. shall have 
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ee rected, shall be bound by the delivery of the writ to the she.! 


BRADBURY AND piff . 
corn riff, who was required to endorse thereon the day and hour 


vs. on which he received it, It is believed that no change was. 


G. W. MORGAN, . ie : ° . . 
Ogilvie et al. int. Made in this law by the’state legislature until the adoption of 


our Code of Practice, which took place subsequent to the aet 





been directed is 


bound by the de- of congress of 1824. 


livery of the writ lear ishe ¢ 2. fa. whi 
a ae If the facs were clearly established that the fi. fa. which 


wiot changed untli issued from the District Court of the United States reached 


the adoption of 3th of F 
the Code of Prac. the ‘hands of the marshal prior to the 13th of February, 1830, 


tiec. 


perhaps it would give a lien and preference in favor of the 
appellants on the fund now in dispute. But there is no evi- 
dence shewing when it came into the possession of that offi 
cer, and we do not believe that any legal presumption fairly 
arises from the facts as stated, sufficient to destroy the rights 
of the appellees acquired under their execution, which was 
delivered to the sheriff on that day, and operated as a sei- 
ure of the money in his hands belonging to the defendants, 
Samuel Paxton & Co. : 

It is therefore ordered, adjudged, und decreed, that the 
judgment of the District Court be affirmed with costs. 





PEYTAVIN vs. MAURIN. 
APPEAL FROM THE COURT OF THE SECOND DISTRICT 
THE JUDGE OF THE EIGHTH PRESIDING. 

In.a suit on a note twenty four years after it becomes due, if the testi- 
money does not conclusively establish payment, but presents circumstances 
to induce the jury to infer that fact, their verdict will not be disturbed. 

The declarations of the plaintiffs agent are notilegal testimony against. the 
defendant, and should be rejected by the court. 


Where a witness was permitted to testify to the contents of an account p 


book, and after judgment, the party moves for a new trial on the ground 
that he has discovered where the book is, but does not state that if produ- 
ced it would contradict the statement of the witness, the new trial will be 
refused. 
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OF THE STATE OF LOUISIANA. 
The plaintiff, as surviving partner of Reymond & Peyta- 


vin, instituted suit in 1827, on a note of the defendant given 


to the late firm, the 13th September, 1806, for $974 37, pay- 
fable ope year after date. 

The defendant pleaded the general issue, admitted his sig- 
mature to the note, but in an amended answer alleged pay- 
ment. 

There was a verdict and judgment for the defendant. The 
testimony of several persons, formerly in the employ of the 
ate firm of Reymond & Peytavin, shews that payments had 
been made on account of this note, but none of them posi- 
tively stated that it had been paid off. A variety of circum- 
stances, and the lapse of time, induced a strong presumption 
of payment. 

The plaintiff moved for a new trial, on the ground of newly 
discovered evidence. The judge a quo, overruled the mo- 
tion, because the affidavit did not set forth the nature of the 
evidence alleged to have been discovered since the trial. _ 

A witness was offered to prove the declarations of the 
plaintiff’s agent, relative to the books of the firm, which was 
objected to by defendant as hearsay, and as the mere decla- 
rations of an agent. The court sustained the objection, and 
the plaintiff excepted to its opinion. 

The plaintiff appealed. 

Roselius, for the plaintiff and appellant. 

White, for the defendant and appellee. 


Porter, J. delivered the opinion of the court. 

This suit was instituted on a promissory note, dated twen- 
ty-four years before the filing of the petition. The defence 
was that ithad been.paid. Testimony in ‘support of this al- 
legation was offered. It does not clearly nor conclusively 
establish the fact, but presents circumstances from which the 
jury, after sucha lapse oftime, were justified in inferring it. 
We do not feel inclined or authorized to disturb the verdict. 
H3 
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Eastern, Dist A bill of exceptions was taken on the trial to the refusal fi pe 
“e\-~~ of the court to permit the declaration of the-plaintiff’s agent “By, 


ee be given in evidence. They were clearly not legal testi- 
MauRIN. mony against the defendant, and no error was commigted in ©  ) 





~ rejecting them. ... 
that fact, their : : 
verdict will not be A newtrial was moved for on the ground of newly disco-, § “4), 
ee vered eyidence. Onthe examination of the case before the the 
of the plaintiffs a- ; . s 
poe Lega legal JUTY on the oth day of December, a witness was permitted al, 
testimony against to testify, without opposition to the contents of an account. J oth 


defendant, and ee : i 
2 ok ee icles book. The next day the plaintiff swore that he had disco. 7 


| ms 
— ess Vered the book was in New-QOrleans, but does not state thatif | ods 


waspermittted to produced it would, in any respect, contradict the statement mo 
testify to the con- . as iS iiaec : = 

tents of an account Of the witness. The court was of opinion that this evidence pla 
book, and after ; : 

judgment the par- Was not shewn to be of importance; for non. constat, that it dey 


ty moves for a ae : 
tens edt tke would not have’ confirmed the witness’s evidence. We the 


ground that he thinkthe judge did not err. , the 
has _— discovered F 


where the book is, And itis therefore ordered, adjudged, and decreed, that the 





but does not states. ee ; 
that if produced it Judgment of the District Court be affirmed with costs. def 
would contradict ; 
the statement of 
‘ the witness, the as b g 
new trial will be " 
refused. 
BLACHE ET AL. vs. MAYOR ET AL. tiff 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. the 


The city has no right of mortgage on the property of individuals in_ con- 
sequence of their becoming sureties for the city treasurer. 


The plaintiffs entered into bond with the city treasurer as ‘ 
sureties for the faithful discharge of his duties towards the gay 
corporation. The defendants caused this bond to be record- = 
ed in the office of the recorder of mortgages, who certified it a 
as an incumbrance on the property of the sureties. This 
suit was brought to obtain the cancelling of the record of the 
bond, and a decree to that effect having been rendered in ” 

; the court below, the defendants appealed. a 

Seghers for appellees. a 

No mortgage attaches on the property of a surety ina ha 


bond of a receiver of public moneys, unless such mortgage 
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» be conventional.—La. Code, art. 3280. 8th Martin’s Rep. 
PN, S. 243, 316. 


Martin, J. delivered the opinion’of the court. 
The plaintiffs, who were sureties of Charles L. Blache, 
who was appointed treasurer of the city of New-Orleans in 
the year 1829, complain that the defendants, the Mayor et 
al, caused the bond of said Blache to be recorded.by the 


ggther defendant, who is recorder of mortgages, and the latter 


“inserts in the certificates they call for, when they wish to 


if. idlispose of any part of the real property, the claim for a 


nt 
ce 


= ae 


_ ve Oo oe 





mortgage, which the Mayor, &c. pretend to have on the 
plaintiff as sureties on said bond, whereby the plaintiffs are 
deprived of the opportunity of disposing of their preperty 
they prayed that the record of said bond; and any mortgage 
thereon, might be decreed to be cancelled. 

The Mayor, &c. pleaded the general issue. The ‘other 
defendant urged he was improperly made a party. 
_The plaintiffs had judgment for the cancelling of the mort- 


gage, and the defendants appealed. 
tis clear the city had no right of mortgage on the plain- 


tiffs’ property,'in consequence of their becoming sureties for 
the treasurer of the city. 

By the former Civil Code, 456, article 25, the city had a 
tacit mortgage on the property of their collectors, and oth- 
er accountable persons; but this didnot give them any mort- 
gage on the property of these persons’ sureties. There is 
not the least ground to pretend that there is, in the present 
case, any mortgage on the plaintiffs’ property. 

- As damages were not prayed against the recorder he had 
aright to say he was improperly made a party. 

It is therefore ordered, adjudged, and decreed, that the 
judgment,’as far as it decrees costs against the defendant, 
recorder, be annulled, avoided, and reversed, and that he 
have judgment for his costs in both courts; and that the judg- 
ment be affirmed with costs as to the remainder, 
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DORFEUILLE’S MINORS vs. DUPLESSIS ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, 


The syndics of an insolvent cannot release a mortgage existing on proper- 
ty sold by the insolvent previous to his failure, even to disencumber the fro- 


perty so as to receive the price from the purchaser. Their powers only ex. 


tend to the discharge of existing liens on property surrendered by the in- 
solvents. 

Where syndics release a mortgage existing on property sold before the sur- 
render by the insolvent, receive the price and place it onthe tableau to the 
credit of the mortgage creditor:, who are minors but represented by their un- 
der tutor, they still have their recourse on the mortgage property, because 
they were not cognizant to the fact of the mortgage being released. 

The judgment of homologation should cover the whole ground on which 
the minors claim is resisted, as well that of the release of the mortgage is 
the payment of the price received for the mortgaged pvemises, before it can 
have the effect of res judicata. 


The facts are fully stated in the opinion of the court. 
Seghers for the appellants. 
Moreau and Canon for the appellees. 


Porter, J. delivered the opinion of the court. 

The plaintiffs seek to enforce a mortgage which they had 
on their father’s property, on land now in the possession of 
the defendants. 

The premises were once owned by their father, who, about 
the year 1820, became insolvent, and called a meeting of his 
creditors. Some years previous to his failure, he had sold 
the premises to one Guesnon, and Guesnon not paying for 
the property at the time specified in the contract, an order of 
seizure and sale was taken out, and the premises sold. At 
the sale the defendants became the purchasers, and the debt 
owed by them was transferred by the father of the plaintiffs, 
the insolvent, to his creditors. 

The syndics demanded payment, and the defendants re- 
fused to make it, unless the mortgage which existed on the 
property in favour of the minors, who are now plaintiffs, was 
discharged. The syndics gave the release required, and re- 
ceived the money. This money they carried on the tableau 
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of distribution. No opposition was made to the receipt of 
the money by the other creditors, and the minors, represent- 
éd by their undertutor, made none. The money was subse- 


“quently paid to their representative, 


The right of the plaintiffs to recover, depends on the solu- 


tion, of two questions, to which the parties, by agreement, 


have limited the case, waiving all other questions the record 


might present. ‘The first is, whether the syndics had a right 


to release the mortgage. 


The act of 1817 gives them the authority to grant a dis- 


charge of liens existing on any property surrendered by the 


insolvent. This is to effectuate a sale. 


the sale having been made before the insolvency, the right of 


But in this instance, 


the plaintiffs to enforce their mortgage on the property in 


the hands of the purchaser, was perfect, and could not be 


affected by the failure, without an express provision of law 


to that effect. None such exists; and though it would be 


convenient there should be, the power would be liable to 


considerable abuse. The property, in many instances, might 


be worth more than it was sold for, and a power to release 


the mortgage would deprive the creditor of a great propor- 


tion of his security, if he were compelled to take the money 


in place of exercising his right on the thing. 


Such was the 
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case here. The land had been sold by the insolvent several i teleased. 
years before, for $1000;—when sold at sheriff’s sale, to en- 
force the payment of the purchase money, it brought up- 


wards of $2000. 


The difference between these two sums 


was lost to the minors, by the syndics releasing the mort- 


gage. 


The second, and rather more difficult question, is, whether 
the failure on the part of the minors to object to the tableau 
ofdistribution, and subsequent receipt of the money, does 


not prevent them from now having recourse on the land. If 


knowledge of the release given by the syndics was brought 


home to their representative, then before the court, it is pos- 
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pee ee sible it might; but it appears this was a matter carried 
~~~ __ between the syndics and purchaser, in which they took m 


eae part, and, for aught that is shewn on record, were not e 
I R 


vs. aware of. The appropriating the money to them, in thedl | 
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bleau, gave their representative no information of the at 





sn 
The judgment for in virtue of their mortgage on the tutor’s estate, they J h d My * 


of homologation 3 
should cove. the 2 right to be paid, in preference to other creditors. 


whole ground on judgment of homologation should cover the whole ground q 
which the minors’ 

claim is resisted, which the minors’ claim is rested, or it cannot have the ef 
as well thatof the 

seleame of 5 the fect of res judicata. 

mortgage the j inti i 

pay om ae, «Wee therefore think the plaintiffs have a right to recover 
price for the mort- and the next inquiry is, how much, Their claim is made y 


aged premises be- ‘ : : ‘ 
+ it can have Of two items, the amount inherited from their mother, $316] 
oe of res 68: and $900 for their share of the acquets and gains mate 
during the marriage. The evidence satisfies us there wer 
no gains, and that the whole amount due the plaintiffs is the 
sum first mentioned; from which must be deducted $96), 


aid by the syndics, which will leave a balance due of 
$2108 68. 


This balance the defendants contend must be still furthe 
reduced in the sum of $710, objects purchased at the sale of 
the insolvent’s estate, on account of the minors, and carrie 
into the tableau of distribution as so much to their debit- 
This item we think should be allowed. It was confirmel 
by the judgment of ‘the court homologating the tableau, ani 
as the minors were parties to the action and duly represent 
ed, the decree has the force of res judicata, and cannot k 
collaterally examined and set aside in this suit.—5 WV. S. 16 
This sum of $710 taken from $2108 68, leaves $1398 68 
with interest at five per centum from 13th January, 182], 
until paid. 

It is therefore ordered, adjudged and. decreed, that the 
plaintiffs do recover of the defendants the sum of thirteen 
hundred and ninety-eight dollars and sixty-eight cents, with 
interest from the 13th of January, 1821, until paid, at five 


per centum, unless within ten days after the notification d 
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ihis judgment they give up the mortgaged premises to the Range Rietint, 


aintiffs; ‘and if they do, it is then ordered and decreed that Ty ey 

said premises be seized and sold, to satisfy. the above sum vorrevitie’s 
irteen hundred and ninety-eight dollars and sixty-eight "yy. 

s, with interest at five per centum from the 13th Janua- DUPLESSIS & AL 


bd 1821, until, paid, and. costs of suit 








FLORANCE vs MERCIER. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The recorder of mortgages is forbidden to refuse or delay the recording of 
Up) I ay instrument, importing or stipulating a privilege or mortgage, presented 
16] © him for that purpose; but must do it in the order of time, and without 
leaving any blank space between the acts, as presented. 

So where a builder contracts with the owner to build a house, and enters 
Velt into a written agreement with third persons to slate it—the former acquires 
the a privilege, to which the latter on certain events happening, may be subro- 
60, IE ted 

The builders and materjal men’s privilege must be recorded, in the of- 
fice of the recorder of mortgages, to have effect against third persons. 
: The recorder of mortgages is liable in damages to the party aggrieved, for 
ther omitting to record, and cannot cancel a mortgage without the party, whose 
€ of tight is thereby destroyed, has been heard 

























rel - The plaintiff alleges he has applied to the defendant, who - 
\—§ isrecorder of mortgages for the city and parish of New Or- 
nel ® leans, for a certificate to shew there is no privilege or mort- 
ani gage on a house and lot belonging to him, on the corner of 
ent: New Levee and Julia streets, except one in favor of the 
be Bank of the United States, and the recorder refuses to grant 
63, the certificate, in the form he requires it. He prays that the 
6X recorder may be compelled to grant the certificate, and pay 
21,8 him $500 damages for the refusal and delay. 

The recorder in his answer says, he has always been rea- 
tht dy and willing to grant the certificate, according to the tenor 
cl@ of his books. But that there is a builder, or undertakers con- 
ith tract with certain persons to slate the roof of the house, built 


ive on the plaintiffs lot, which is recorded in his office, importing 
1 of 
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» a lien on the house, which it is his duty to set forth in the cep. 


tificate. tbe 

It was admitted on the trial, that this instrument had been 
recorded, “on the 4th of March, 1829, and cancelled bythe 
recorder of mortgages on the 18th of June, 1830, on produc. 
tion to him of proof, that the sum therein stipulated had bee, 


paid.” And also, that O. Fagan, one of the persons who con 


tracted to slate the house was dead, and Hunter, the othe 
one, was absent. 

The district judge gave judgment, that the recorder should 
omit the builder and undertakers act in his certificate, 
the ground “that the recording it, created no lien or priv 
lege whatever, upon either the lot or building’—* and that 
the transfer of property ought not to be embarrassed by the 
recording such acts, &c.” 

The defendant appealed. 

Slidell, for the plaintiff. 

Mercier and Dennis for defendant. 


. 


Martin, J. delivered ihe opinion of the court. 

Roe & Allison, having undertaken to build a house for the 
plaintiff, contracted with Hunter & Fagen, for the slatingd 
the roof. The latter had the contract registered by the de 
fendant, who is register of mortgages. The plaintiff wishig 
to dispose of the house, applied for his certificate, and the 
defendant refused to give one, unless with a mention of the 
contract of the slateing with the plaintiffs undertaker. 

The present suit is brought to compel the delivery oft 
certificate, without a mention of this contract, and for dame 
ges. 

The district court was of opinion, “that the defendant had 
mistaken the law—that it is not the recording of an accoul 
which creates a mortgage or lien—the recording gives effed 
to the mortgage or lien—that it was very clear, the ¢ 


in the present case, gave no mortgages whatever on they 
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house, and its being recorded does not help it—that the 

r of property ought not to be embarrassed by the re- 
os acts.which give no lien, and the recorder ought 
Yolook to it.” The defendant was accordingly decreed. to 


give the required certificate, and pay costs. He appealed. 


As this judgment acted on a privilege claimed by a third 
party, ‘who was not before the court, the case must be a very 
plain one, if any there may be, that could authorize a de- 
duction or diminution of his claim, without his being heard. 

The defendant is forbidden to refuse, or delay in any case, 
the recording of acts presented to him for that purpose,(3355) 
and this he must do in due order, and without leaving any 
‘interval or blank space between the acts, (3356.) Nota mo- 
ment is allowed him for reflection on the first act presented; 
if another be immediately offered, he cannot delay either. 
He cannot leave any blank space or intervals for thefirst, 
and register the second, on which no doubt arises—neither 
can he register the second first. 

But it is true, the acts which the legislature speaks of, and 
orders the recorder to register, must be intended to be such 
only, on which a privilege or a mortgage may be, claimed— 
not love letters or challenges to fight. 

In the present case, the slaters knew that the undertakers 
acquired under their contract a privilege, (2743) to which by 
their contract with them they were,on certain eventshappen- 
ing, subrogated; (2744) that the above privileges could not 
be exercised against third persons, without being recorded, 
(2746). On this they presented the contract, which was‘to be 
the evidence of their subrogation, to the privilege for registry; 
that the neglect of this formality might not render this pri- 

ivilege unavailable against third parties, the registry took 

place. Were it adinitted, that the recorder erred and made 

,himself liable for damages to the party aggrieved; we can- 

Mot see that the case authorizes us to destroy whatever right 

the slaters may have acquired by the registry, without they 
13 
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So where a build- 
der contracts with 
the owner to build 
a house, and en- 
ters into an agree- 
ment with third 
persons to slate it, 
the former ac- 
quires a privilege 
to which the latter 
on certain events 
happening, may 
be subrogated. 

The builders and 
material men’s 
privilege must be 
recorded inthe of- 
fice of the record- 
er ot mortgages to 
have effect against 
third persons. 

The recorder of 
mortgages is fia- 
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being heard, or having had’ the opportunity of being so. We 
” think the district judge e doing so. “ 

Were we of opinion that he is ‘liable in damages, ‘as’ 
judgment does not decree any, and the appallee has not ask’ 
ed us to amend the judgment, we cannot do it. oe 

It is therefore ordered, adjudged and decreed, that the judg. 
ment of the district court be annulled, avoided and _revers. 
ed, and that there be judgment for the defendant, with costs 
in both cases. 


ps 


FOSSIER vs. HERRIES. | - 


APPEAL FROM THE COURT OF THE PARISH AND city ff 
OF NEW-ORLEANS. 

In a contract to build, if the owner consent to a deviation from the origi- 
nal plan, he is liable to the undertaker for such extra work as may be caused 
by the change. 

The plaintiff and defendant entered into a written con 
tract, by which the former undertook to construct a building 
agreeably toa plan furnished atthe time. It was afterwards 
found necessary, in consequence of the form of the lot, to de. 
viate from ‘the original plan. This alteration was comme 
nicated to the defendant, who acquiesced in the change, and 
observed to the plaintiff he should risk nothing by it. This 
action was brought to recover for extra work, &c. There 
was judgment for the plaintiff, and the defendant appealed. 

Janin for appellant. 

Pitot for, appellee. 


Mathews, J. delivered the opinion of the court. 

This is a case in which an undertaker of a building sues 
for a balance due ona written contract, and also for the value 
of extra labour done on said building, by the consent of the 
owner. The plaintiff obtained judgment in the court belowg 
from which the defendant appealed. 


It appears by the evidence of the case, that a written com! 
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tract. was entered into by the parties, in which the plan of Eastern District, 


the house to be constructed was delineated, and which: re- 
presented a building of right-angles, to be made of:wood 
After the workmen had prepared. the 
‘timbers to be united in a rectangular edifice, according to 
the plan, it was found that the form ef the lot on which the 
house was to be constructed, did not correspond with said 
plan, which rendered alterations necessary. The defendant 
was present when this discovery was made, and told: the 
undertaker to proceed to make the necessary changes, and 
that he should risk nothing thereby. 

The testimony of witnesses establishes the value of the 
extra work corresponding to the judgmert of the Parish 
Court, which we believe to be well founded, both in law 
and the facts of the case. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the court below be affirmed with costs, &c. 


SIBLEY vs. FIELD. 
APPEAL FROM THE COURT OF THE SECOND DISTRICT. 
The supreme court will not proceed to the examination of a case in which 

itis not evident that the whole record 1s before them. 





Martin, J. deliverrd the opinion of the court. 

The clerk’s certificate informs us that the transcript is com- 
plete, “except as to such papers as inay have been annexed 
to a dedimus, which was not returned in time, and which 
were formerly on file.” 

The appellant has not moved for a certiorari to have these 
papers brought up, and we cannot proceed to the examina- 
tion of a case, in which it is not evident that the whole re- 
cord is before us. 

It is therefore ordered that the appeal be dismissed, with 
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MAHER vs. "BROWN. —HENNEN 4 GRIMES INTERVENING. | « 


APPEAL FROM THE COURE, OF THE PARISH AND CITY 
; OF NEW ‘ORLEANS. + . 
An attaching creditor has a right to call for proof of the conside: ‘ation of 
an-assignment which is opposed to him 
Where the proof of that consideration is incomplete he may avail Limself 
of the defect. j 
The plaintiff attached certain moneys in the hands of 
Prieur, mayor of the city, which was claimed by the inter. 
vening parties, (attorneys at law) under the following assign. 


ment from the defendant: 
“D. Prieur, Esq, Mayor of the city of New-Orleans; 


“Please deliver to Messrs. J. R. Grymes and Alfreds | 
Hennen, the pocket-book belonging to me, and the money 


therein contained, whatever may be the amount—which I 


have, and do hereby assign, cede, and transfer unto them, 
for value received. 


(Signed) Dan. Brown.” 


It was in evidence that this assignment, which was for 


professional services rendered by the interveners, was serv- 
ed upon the mayor about ten minutes previous to the service 
of the attachment. There was judgment for the plaintiff for | 
theamount of his claim,and the intervening parties appealed, 
Hennen and Grymes for eis 
Preston for appellee. 


Martin, J. delivered the opinion of the court. 

Process of attachment was levied on a pocket-book con- 
taining $4299, moneys of the defendant, in the possessign of 
the mayor. The money was denied to be the defendant's, 
and the general issue was pleaded. 

Hennen and Grymes filed a petition of intervention, claim- 
ing the money attached as their own under an assignment 
from the defendant, notified to the mayor before the, service 
of the attachment. . ig 

To this petition the plaintiff answered, that the interven- ” 
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" ing parties were entitled to‘a reasonable .fee out of the pro- 
perty attached, for defending the defendant on a eriminal 
prosecution, and gave ho other consideration for the assign- 
ment claimed by them. 

There was a verdict, and judgmert in favour of the 
plaintiff for $1186 45, and costs; and in favour of the inter- 
vening parties for the balance. They made an unsuccessful 
attempt to obtain a new trial, and appealed. 


The record shews that on the day the attachment was 


sued out, the intervening parties accompanied the defend- 
ant to the mayor’s office, for the purpose of assisting him to 
obtain from the mayor, the pocket-book of the defendant, 
containing a large sum of money, (the exact. amount was un- 

‘known to him;) and one of the intervening parties stated to 
the mayor, “in order to induce him to relinquish the pocket- 
book, that his keeping it was precluding the defendant from 
all possibility of getting back, or of procuring counsel to de- 
fend him.” On the magistrate’s persisting in his refusal, the 
other intervening party drew the following assignment: 

“New-Orleans, February Ist, 1831. 

“A. Pricur, Esq. Mayor, &c. 

“Sir—P!ease to deliver to Messrs. A. Hennen and J. R. 
Grymes, the pocket-book belonging to me, and all the money 
therein contained, whatever may be the amount—which I 
have, and do hereby assign, cede, and transfer to them, for 
value received.” 


This assignment having received the defendant’s signa- 
ture, was immediately notifiedto the mayor, who, onthesug- 
. gestigi® of a gentleman of the bar who was accidentally pre- 
sent} don the assignment the date of the nofice. A 
short time after, the sheriff’s officer came and served the at- 
tachment. 


In this court the intervening parties have contended, that 
the assignment and the notice to the mayor had vested an 


Eastern District, 
June 1831. 
i i 
MAHER 
vs. 
BROWN. 





CASES IN THE SUPREME COURT 


Rastern District, indefeasible right in them to the book and its contents, which 


~~ the posterior service ofthe attachment did not affect. 
iar It*does not appear tous that the principle of law contend. 
ed for by the intervening party, can be contested otherwise 
estimates than on the score of the absence of a valid consideration, 
creditor hasa right The evidence fully establishes the plaintiff’s claim. One 


to call for proof of , : ; ‘ - 
the ane ee of the intervening parties was directed by the defendant to 


of an assignment 
which is opposed 





confess judgment for it. 


to him. There is no evidence of any consideration tor the assign. | 
ment, except what results from the words “for value re-! 


ceived,” and from the relation of counsel and client, between 
the assignees and assignor. 


. The case presents two questions: Ist, Whether an attach. 
ing creditor has a right to call for proof of the consideration , 


of an «ssignment which is opposed to him? 2d, Whether 
when the proof of that consideration is incomplete, he may 
Wuere the proof avail himself of the defect? 


of the considera- ‘ ‘ 
tion is igcomplete I. The statement of the first question shews that there is 
a ot. ppl erg no difficulty in the answer. The attaching creditor cannot 
be deprived of his lien and the right resulting from it, unless 
by a person who has previously acquired the property of the 
thing attached; and if the validity of the consideration bea 
necessary ingredient in the right of the assignee, the proof 
must come from him who alleges the assignment; for his op- 
ponents cannot prove a negative. Itis clear of any doubt 
that it is a bona fide assignment alone which can be success 
fully opposed to the attaching creditor; and if proof of the 
validity of the consideration could not be demanded, this 
would be tantamount to a declaration that a fraudulent or 
collusive assignment might have that effect. 

When the object of the assignment is to secure a debt, and 
the thing assigned is evidently of a value far beyond it, the 
overplus may, perhaps, be liable to the claim of the attaching 
creditor. . 
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: - ] Eastern Dist 
nish ground: to presume fraud, or violence, or error might Ph sage 


be presented as reasons for shewing that the free. consent of 
the transferrer was wanting. 

II. There may be cases, in which the consideration not 
being complete, such asinadequacy of price, or circumstances 
personal to the parties to the assignment, may not be availa- 


: ble to the attaching creditor; but in the present case, the in- 


completeness of the consideration is of a nature which ena- 
e 


' bles the plaintiff to urge it. 


The testimony does not shew that it was ever understood 
between the intervening parties and the dafendant, that the 
latter was indebted tothe former in any specific sum, or that 
the whole amount in the pocket-book was intended as a fee 


‘for them. On the contrary, their own witness shews they | 


solicited the mayor to relinquish the pocket-book,’ not for 


their own benefit exclusively, but for the double purpose of ~ 


the defendant’s obtaining a succour, and being enabled to al- 
low them a compensation. Had the mayor, acceding to the 
proposition, handed the money to the intervening parties, 
and the sheriff’s officer instantly served the attachment on 


ithem, the claim of the attaching creditor to what exceeded 


a fair remuneration, could not have been resisted. In what 
succeeded the refusal of the mayor, viz. the writing, signa- 
ture. and notice to the mayor, till the service of the attach- 
ment, the jury have not seen; neither can we discover any 
evidence of a liquidation or payment of the demands of the 
intervening party. They have given no evidence of the value 
of their services. 

The jury have been of opinion that a fee of three thousand 
and odd dollars was a fair compensation, and that a suffici- 
ent sum remained in the mayor’s hands, after paying’ the 
plaintiff, to afford a proper remuneration to the intervening 
parties. The first judge has expressed himself satisfied with 


Bt) that verdict, and it does not appear to us that he or they 
B. 
}> erred. 
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Eastern District, Jt is therefore ordered, adjudged, and decreed, that the 
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" judgment.of Parish Court be affirmed with costs. 


ROUSSEAU ws. CHASE. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The verdict of the jury will be set aside if contrary to the evidence of the 
case 
This suit was brought to compel the defendant to retro. 


cede to the plaintiff, a tract of land, which the former had . 


purchased at a sale by the treasurer of the state for taxes, 
It appeared from the evidence,,that the agent of the plaintiff 
had demanded of the defendant a retrocession of the land, 


at the same time making him a tender of the purchase money, 
costs, and fifty percentinterest. At the time the tender was 


“made, défendant observed that his only cbjection to giving up 

‘the land was, that he was not satisfied the plaintiff was the 
owner, as some other person had claimed it. The agent then 
observed, that the demand of the defendant was reasonable 
enough, and that he could send and obtain the necessary doct- 
ments, to prove the idéntity of plaintiffas owner of the land— 
the ‘defendant observing, that if the documents were not proy 
cured before the lapse of a year, that no advantage should 
be taken. . These documents, as to the identity of plaintiff, 
were never furnished. 

The cause was tried by a jury, who found a verdict for 
the defendant, who then entered upon the record, a dis 
claimer of title. Whereupon, the court gave judgement, that 
the plaintiff should have the benefit of the disclaimer, upon 
his re-embursing the purchase money to the defendant. 
From this judgment the plaintiff appealed. 

Rosclius, for appellant. 

Pierce, for appellee. 


Mathews, J. delivered the opinion of the court. 


This suit is brought to compel the defendant to retrecede + 
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and restore to the plaintiff, a certain tract of land, described a 
in his petition, claimed as his property, and which he alleges. wre. 
was purchased by said defendant, at a sale for taxes, made by — 
the treasurer of the state. CHASE, 
This case was submitted to a jury in the court below, who 

found a general verdict for the defendant. The plaintiff 

moved for a new trial, which was refused, and he took the 

present appeal. 

It appears by the evidence of the case, that the plaintiff 

took every step required by law, to justify his demand on the 

defendant to retrocede the land which he had purchased, as 

above stated. But the latter introduced witnesses to show 

that he only refused to comply with the request of the form- 

er, in consequence of the want of proof, that the applicant 

was the same person whose land had been sold. After the 

verdict of the jury, the defendant remitted his claim to the 

property in dispute—a circumstance which perhaps reduces 

the contest between the parties to a mere matter of costs. 

Whether a person in the situation which the defendant occu- 

pied, in relation to the plaintiff, previous to the institution of 

this suit, could in every case refuse to comply with a demand 

made on him, similar to that made in the present instance, 

without risking the payment of costs, in the event of a le- 

gal pursuit against him, nced not now be decided—for we 

are of opinion,,that the’evidence of identity, arising from the 

information given by the persons who made the tender of the 

price and interest thereon, (in pursuance of law) which the 

defendant had paid for the land in question, ought to have 

been satisfactory to any man not disposed to quibble. We The verdict of 
are unable to perceive any just grounds, on which the ver- pr aoe, ble 
dict and judgment in the court below can stand. In rela- trary to the evi- 


; : ; : dence. 
tion to the claim for damages, we think the proof on record 








does not support it so clearly as to require any to be assessed. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the district court, be avoided, reversed and an- 
K3 
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aa 4 
ROUSSEAU 
v8. 
CHASE. 








CASES IN THE SUPREME COURT 





ordered, adjudged and decreed, that the defendant and appel- | 
lee, do reconvey to the plaintiff and appellant, all the right, § jos 





title and interest, which the former acquired to the tract of heii 
land now claimed by the latter, by virtue of the sale for tax- JP gold | 
es, within ten days from the notification of this judgment, F soma 


and so soon as the plaintiff and appellant.shall pay to him, or Fy, 
deposit for his use in any of the banks of this state, the price, 


: | Eas be 
with interest thereon, demandable by law, which he the said This 
defendant and appellee paid for said land, under the sale for batio 
taxes. And it is also ordered, that the defendant and appel- the 
lee, pay costs in both courts. pre 
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MARIGNY, ASSIGNEE OF A. BOSQUE & P. MARIGNY u. | {We- 
ZENON NIVET, ET AL. Bo 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, to the 
If pending a suit the plaintiff sells his title, or the property in contest to surph 

another, the purchaser may intervene and become a party to the action. th 

The act of adjudication confers a complete title to the object or property P . 
sold, on the purchaser, without any deed or act passed before a notary Nive 
the seller. that t 
And the purchaser who buys according to certain definite and fixed boun was | 


daries, described in the act of adjudication, takes all the lands between such 
bounds, although it gives him a greater quantity than that called for in his sile. 
title. TI 

A purchaser who accepts a deed for a less quantity than what is contained 
in the act of adjudication, does not thereby lose the right he has acquired 
to a larger amount of property under the sale. 

The acceptance of a deed, under such circumstances, is in the nature of De 
a contract entered into by the purchaser in error, of the rights he already 
possessed, and as such, is not binding on him. 





Agenor Bosque, under whom the plaintiffs claim, purchas- 
ed a plantationin the parish of Plaquemines, at the sale of the 
succession of Margurite Troxler, wife of Paturel, contain 
ing eleven andtwo-third arpents front,by the depth of forty ; 
and described in the act of adjudication by certain metes 
and bounds. On actual measurement, made according to 
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the boundaries described in the act of sale and adjudication, Reng, De 
_ if was found to contain thirteen arpents and twenty-two toi- 


_ses. The curator of the succession limited Bosque, the pur- 
chaser, to the quantity of arpents purchased, and afterwards 
sold the surplus of one arpent and twenty-two toises, as still 
remaining a part of the succession. 

‘This suit is instituted to recover possession of this surplus 
as being included in the original adjudication to Bosque.— 
This district judge decided, that by the terms of the adjudi- 
cation, a complete title was conferred on the purchaser of 


“the plantation, according to the defined boundaries, which 


controls the call for quantity. The plaintiffs had judgment 
for the surplus of one arpent and twenty-two toises, as having 
been included in the original purchase by their assignor, Bos- 
que. 

Bosque had accepted a deed from the curator, limiting him 
to the quantity of eleven and two-third arpents, and when the 
surplus was ascertained and sold, as still remaining a part of 
the succession, he attended and bid for it ; but the defendant 
Nivet, became the purchaser. The district judge decided, 
that this acceptance by Bosque was made through error, and 
was by no means a renunciation of his rights under the first, 
sale. 

The defendant Nivet, and the heirs of Madame Troxler, 
whom he cited in warrant, appealed. 


Pitot, for the plaintiffs and appellees. 
Denis, Vinot and M‘Caleb, for the defendants and appel- 


lants. 


Porter, J. delivered the opinion of the court. 

At the sale of the effects of the succession of a certain 
Margurite Troxler, deceased, Bosque, one of the plaintiffs 
in this suit, became the purchaser of a tract of land, under 
the following designation: . 

“A plantation, situated in the parish of Plaquemines, on the 
right bank of the Mississippi, at about twenty-six miles be- 
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low the city of New-Orleans, said plantation measuring ele. 
ven and two-third arpents, fronting said river, with the ordin. 
ary depth of forty arpents, bounded. on the upper line by the 
property belonging to the estate of the late Antoine Paturel, 
and on the lower line by that of Jean Salvant, together with 
a dwelling house, and other out houses thereon, and thereun. 
to belonging, fences, &c. adjudged for the price of $10,300, 

Previous to the purchaser giving his notes for the price, 
conformable to the terms of the sale, a survey was made of 
the premises, the eleven and two-third arpents, mentioned in 
the deed of sale, were measured off, and boundaries planted, 
This survey shewed that the quantity just mentioned, did not 
embrace all the land contained within the boundaries expres- 
sed in the ajudication; that one arpent and twenty-two toi- 
ses still remained. Bosque, however, accepted the eleven 
arpents and two-thirds, as the quantity bought by him, took 
a bill of sale from the curator, with boundaries conformable 
to this quantity, giving for upper limit lands of the succession, 
instead of those of Paturel, as mentioned in the adjudication, 
and gave his notes for the purchase money. The curator of 
the succession, afterwards had an inventory made of the one 
arpent and twenty-two toises, and exposed it for sale. At 
the auction, Bosque appeared and bid for the land, but it 
was finally adjudged to the defendant Nivet. 

This took place in the year 1829, in the month of Februa- 
ry, and in November of the same year, this action was insti- 
tuted. 

The defendants have called in warrantee, the heirs of 
Troxler, amounting to forty-seven in number, who by their 
answer, have put at issue the plaintifis right to recover. 

The court below gave judgment however in their favor, 
and decreed that the possessors should recover over against 
their warranters, the amount paid for the premises. The 
latter have appealed. ° 

Pending the suit, Prosper Marigny, one of the plaintiffs, 
sold to Gustave Marigny, the title in the premises which he 
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had acquired from Bosque, the original purchaser. A mo- 
tion;was made to make the vendee of Prosper, a party to the 
suit. It was opposed, but the court allowed him to become 
plaintiff. It has been.contended here, that the judge erred 
in permitting this*addition to the parties. 

We think he did not: a third party, wao has an interest in 
a cause, may intervene. Such is the general principle. 
There is no law which forbids the sale and purchase of land 
for which a suit is pending, nor any which prevents the buy- 
er from becoming a party to the action, and watching over 
the rights he has ecquired. The proceeding does not in any 
respect, impose additional burthen on the defendant, and it 
increases his security for costs. 

The counsel for defendants have argued this, as a case in 
which the intention of the parties, must control the expres- 
sions in the act of adjudication. They admit that if that act 
stood alone, the plaintiffs could recover, but insist that the ae- 
ceptance of the deed of sale, by different limits, shews that 
the quantity mentioned in the adjudication, was that which 
formed the object of the contract, not that contained in the 
boundaries. | 

The plaintiff replies, that his acceptance of the sale, was 
caused by anerror, in regard to the rights previously acquired 
by him-—that if the quantity had been less than the eleven 
and two-third arpents, he could have been compelled to pay 
the whole price, and that where he took the risk of a lesser 
quantity, he has a right to any surplus that may exist. 

The first question is, whether the adjudication conferreda ti- 
tle to the land sold, without a deed from the curator? and 
the second is, if it did, to what quantity? 

We have positive provisions of law on both these questions. 

By the 2586 article of the Louisiana Code, it is provided, 
that the “ajudication is the completion of the sale, the pur- 
chaser becomes the owner of the object adjudged, and the 
contract is from that time, subjected to the same rules which 

govern the ordinary contract of sale.” 
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tervene and _be- 
come a_ party to 
action. 











































CASES IN THE SUPREME COURT 


On et, The 2601, is still more explicit,itdeclares the adjudication 


aw to be a complete title, and need not be followed by an aet 


MARIGNY 
= passed before a notary. 


NIVET ET AL. The deed therefore, by the curator, could confer no bet. 


The act of adju- tT title. The buyer was the owner of every thing stricken 


dication, confers a off to him. 
complete title to : ; ; : 
the object or pro- The second question is solved by an article of the same 


ty sold th , ‘ 
Purchaser, without Work. If any one sells, or alienates a piece of land, from 


any deed, or act 
ed before ata, One fixed boundary to another fixed boundary, the purchaser 
tary, by the seller. takes all the land between such bounds, although it give 
And the purcha- , . F ohana 
ser, who buys ac- him a greater quantity of land than is called for in his title, 


cote ad faut and although the surplus exceed the twentieth part of the 


boundaries, des- “ . : —" = + - 
eohed in the act o¢ uantity mentioned in his title—Louzstana Code, 850. 


adjudication, takes It is clear, therefore, that the purchaser, in this instance 
’ 


all the lands be- 4. , ' 
tween such bounds did acquire all the lands contained between the boundaries 


although it gives : : ee 
hima greater quan mentioned in the act of ajudication. 


tity, than that cal- © We must now inquire if he has lost them? 


led for in his title. a 
A purchaser who ‘Lhe acceptance of a deed of sale, containing other bound- 


accepts a deed, for ...° : oie ™ ‘ 
1 td quantity 8T1€8, does not in our opinion destroy the right previously ac- 
than what is con- quired. ‘The terms used in it, negative all idea of the par- 
tainedintheactof . : . ° nag 

adjudication, does ties intending to modify or change the original contract. It 


hereby 1 ' ne 
= fm, Ma refers to the sale at auction, and professes to carry it into ef- 


quired to a larger ; . . : ee ' 
ett gale fect. There is no consideration expressed in it for the re 


ty eee the - nunciation, or abandonment of the rights the purchaser had 
e acceptance ; Ain a aiXe 
of a deed, under acquired by the adjudication. It does not express, what can- 


such cfrcumstan- : : : 
ees, is in the na. 20t be presumed,a donation—it can be regarded in no other 


ture of a contract light, than a contract entered into by the purchaser, in error 
entered into by f : ; 
the purchaser in Of the rights which he already possessed, and as such, is not 


error of the rights; ). . 
he already posses- binding on him. 


sed, and h sane , 
is et Witiling on The bidding at the second sale, for property which was 


him. already his, is conclusive evidence of this error; and prevents 
the party to whom it was adjudicated, from claiming any ad- 
vantage from the acquiesence of the plaintiff in the sale. 





It is therefore ordered, adjudged and decreed, that the 
judgment of the district court be affirmed, with costs. 
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On application for a rehearing, it is ordered, adjudged and Eastern Distriet, 
Z : 2 June 1881. 
decreed, by consent of parties, that the judgment of the diss Cp. 
trict court be annulled and reversed; and it is further order- ™Marreny 
ed and adjudged and decreed, that the plaintiff do recover of uavinetiilies 
the defendant one arpent and twenty-two toises of land, in 
front, with the ordinary depth, having the limits mentioned 
in the petition, together with the costs of the court of the first 


) instance, those of appeal to be paid by the appellees. 
EE 


CALDWELL vs. BLOOMFIELD. 
AN APPLICATION FOR A MANDAMUS TO THE JUDGE OF 
THE FIRST DISTRICT. 

If an insolvent debtor, in actual.custody, applies for the benefit of the 
insolyent laws, makes acession of his property, which is not accepted by 
his creditors, who do not attend, and the sheriff is appointed syndic by the 
court, to receive the cession, the debtor is thereby discharged from his con- 
finement in the same manner as if the creditors had attended and aceepted 
the surrender. 

Where creditors are cited at the instance of an insolvent debtor in actual 
custody, to attend before a notary and receive a surrender of his property, 
and fail to attend, or make opposition to the homologation of the proceed- 
ings within ten days after they are returned into court, they have the au- 
thority of res judicata, and eannot be disregarded by the creditors. 

A surrender of property by an insolvent debtor in confinement operates a 
discharge of his person from imprisonment, when not opposcd, and 
there is no breach of the conditions of the bond, occasioned thereby, 
which will make the obligor and his securities responsible to the plaintiff in 
execution. 


The defendant was imprisoned ona ca. sa. by the plaintiff 
and made a surrender of his property before a notary, at 
which his creditors failed to attend. The proceedings were 
returned into court, and at the expiration of ten days were 
homologated, without opposition, and the defendant dis- 
charged out of custody, without any formal order of court. 
The plaintiff urged, that as the defendant left his imprison- 
ment, he had forfeited his prison bond, and made himself 
and surety liable on it. He applied to the district judge for 
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Di tri . e . . 
pag =e a rule on the sheriff to assign the prison bond to him, that he 


i a 
CALDWELL 
vs. 
BLOOMFIELD. 


It an insolvent 
debtor, in actual 
custody, applies for 
the benefit of the 
insolvent laws, 


makes a cession of 


hisproperty which 
is not accepted by 
his creditors who 
do not attend, and 


might have it enforced against the defendant and his surety, 
The district judge refused the application, and the plaintiff 
presented his petition to the supreme court, praying for a 
mandamus, directed to the district judge, commanding him 
to grant the rule on the sheriff to assign the bond. The court 
granted a rule on the judge to shew cause why he should not 
comply with the request of the plaintiff. The judge answer. 
ed, that he considered the surrender to operate a release and 


discharge of the person of the debtor from all anterior debts, 


when no charge of fraud, or opposition to the proceedings 
on the surrender, was made within ten days: and that there 
was no breach of the condition of the prison bond. On 
hearing the case, the court discharged the rule,and refused 
the mandamus. 

Mace for the applicant. 


Porter, J. delivered the opinion of the court. 


A rule was taken on the judge of the first district to shew 
cause why he should not direct the sheriff of the parish of 
New-Orleans, to assign to the plaintiff a bond given by the 
defendant to keep the prison bounds. 

The obligor, it appears, went beyond the limits assigned 
to him; but he did so after he had applied for the benefit of 
the laws made for the relief of insolvent debtors, and not'un- 
til after the cession offered by him had been unobjected to 
before the notary, the proceedings returned into court, and 
no opposition made within ten days thereafter. 

The act of 1817 provides that if creditors do not attend 
the meeting called before a notary, and appoint a syndic, 
the court shal! authorize the sheriff to receive the surrender 
of the. property, and perform the duties of syndic: and it de- 
clares, that if no opposition is made within ten days after the 
proceedings had before the notary are returned into court, 
that the insolvent debtor shall be relieved and discharged 
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from every imprisonment for debts previously contracted, 
The Louisiana Code also provides that thesurrender nrade 
according to the forms-of law, operates the discharge of -the 
restraint ofithe debtor’s person, and delivers him from actual 
imprisonment.—Morcau’s Dig. vol. 2, 429, sec. 18: 432; 
set. 27 and 29. La. Code, 2172. 

The plaintiff insists the rule should be absolute, 

Ist, Because the debtor was in actual custody, and being 
socould not claim, and cannot enjoy, the advantages confer- 
red by the act of 1817. 

Qd, Because the judge’s* order did not direct the debtor 
to be dis¢harged out of custody. 

I, The first proposition may, or may: not, be true; but as 
the plaintiff was regularly cited to appear before the notary, 
and did not attend, and as he failed to make opposition be- 
fore the court when the proceedings were returned there, 
the regularity of these proceedings .cannot be examined, in 
this way. They have the authority of res judicata until ap- 


_pealed from, or set aside by an action of nullity. 


II. Whether an officer who had a debtor in actual, and 
not constructive custody, might not refuse to take on him to 
judge of the regularity of the proceedings from which it fol- 
lows as a consequence the debtor is released frum*iiprison 
ment, and ‘require an actual order from the,court to that ef- 
fect, we need not in this case inquire: perhaps he might. 
The question presented here, is, whether there has been 


‘sucha breach of the condition of the bond as makes the ob- 


ligor and his sureties responsible to-the plaintiff in execution? 
The answer is found in the law already cited, which makes 
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the sheriff is “ap- 
pointed syndic by 
the court to se- 
ceive the cession, 
the debtor is there- 
by discharged from 
his cénfinement,in 
the same manner 
as if the creditors 
had.attended and . 
accepted the sur- 
render. 

Where reditcors 
are cited at the in- 
stance of an insol- 
vent debtor in ac- 
tual custody, to 
attend before a 
notary and receive 
a surrender of his 
property, and fail 
to attend or make 
opposition to the 
homoelogation of 
the proceedings 
within ten, days 
after they are re- 
turned inte court, 
they have the au- 
thority of res judi« 
cala, and cannot 
be disregarded by 
the creditors 

A surrender of 
pwperty by an ie- 
solvent debtor in 
confinement ope- 
rates a discharge 
of his person from 
imprisonment 
when not®pposed, - 
and there-is no 


the surrender operate a discharge of. the restraint of the dreach of the con- 


debtor’s person, and delivers him from confinement. A judg- 
ment of the court could not add to the effect of this. provision, 
Let the rule be discharged, at the costs of the Abbecan. 


L3 aie 


ditions of the bond 
occasioned there- 
by which will 
make the obligor 
and his- securities 
responsible to the 
plaintiff in exécu- 
tion. 
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.. 504 CASES wae SUPREME COURT 
| Eastern District, " CORRYOLLES 0s. MOSSY. ; 


June 1831. : 
&PPEAL FROM THE COURT OF THE FIRST DISTRICT, 
ae 4 


comnfOLLEs By, the English courts it was considered a bréach of faith, on the part of 


vs the vender, to employ bidders or puffers at auction. If the owner wished tp 
mpese prevent a sale under a certain price, he must proclaim thé lowest bid be ‘The 
‘ would take in putting up his goods. . that no 
* . purchaser could ‘avoid a sale at auction, made by tlie aid of puffers oy petition 
private bidders, on the ground that his assent had been obtained by fraudu. wid 95 
lent practices, on the part of the vender, or his agent. 

A purchase made at auction, is similar to a private contract. . In both a and thi 
sent.is necessary in each party. And an offer to.sell at auction, to the high the pre 
est bidder, is not binding, unless the auctioneer assent to the bid thats The 
made. : 

So where property is put up at auction, and the plaintiff becomes the high- wom 
.est bidder, the auctioneer may reject his bid, and withdraw the propertyiay ermore 
less he will bid a certain sum more. taries. 

The plaintiff bid $2050 on certain lots offered by the de § ita bi 
fendant as auctioneer, at public sale. The advertisement § ay ° 
stated the-lots were to be sold to the highest bidder: The § his ow 
auctioneer bid $50 over the plaintiff’s bid, and withdrew vent ¢ 
the property from sale. at his 

The plaintiff institutes this suit to compel the auctioneer § Very 

. to adjudicate the property to him at the price of $205, § questi 
which he contends is the on bid, the auctioneer having broad 
no right to bid. ders \ 

There was judgment i in favour of the defendant. of tak 

Pichot for the plaintiff and appellant. fide, 

Morphy for the defendant. it Wot 

a rr makit 

Porter, J delivered the opinion of the case. defen 

The defendant was employed as auctioneer, to dispose by § anun 
public sale of certain lots lying in the-suburb Marigny. They § make 

_ ‘were advertised in the usual way, and the advertisement was | 
contained an express declaration, that they would be sold to § pegs: 
the highest bidder.. The plaintiff attended the sale, and bid and. 
higher*#han any other person except the auctioneer, who § both 
being directed. not to sell them for, less than a certain sum, § earlic 
sions 


advaneed on the bid of the plaintiff, and then withdrew the 
+ Med E 
pro pera 4) 
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“tnd 427. Livermore on Agency, 335 and 346. 
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This action is brought to compel the, auctioneer to make 
aconveyance to the plaintiff, on the ground that he: was the 
highest and last bidder..: 

‘The judge ofthe court of the first instance was of opinion 
that no action lay against the defendant, and dismissed the. 
petition. He*was also of opinion that underthe 2585th 
and 2586th articles of the Louisiana Code there was no sale, 
aid‘that until an adjudication the owner might withdraw 
the property. 

‘The English and American cases on ws subject of own- 
etsemploytnig puffers at auction, have been collected in Liv- 
emoreon Agency, and by Chancellor Kent in his Commen- 
taries. The first English decisions went so far as to consider 
ita breach of faith, on the part,of the vender, to employ 
any one to bid for him at an auction, or to privately bid on 
his own goods. They established, that if-he wished to pre- 
vent a sale at an under price, he must order them to be put 
athis own price. This was the doctrine of Lord Mansfield. 
Very eminent’ judges of that country, however, have since, 
questioned whether the rule had not been: laid down too 
broadly. Sir William Grant seemed. to think that .if bid- 
ders were employed ‘by the owners, merely for the, purpese 
of taking advantage of the eagerness of those who were Ma 
fide, and in etder to screw them up and enhance the price, 
it Would be a fraud; but that he might lawfully, even without 
making the fact publicly known, employ a person to bid: for 
defensive precaution, and with a view to prevent a sale at 

anunder value. Lord Rosslyn, in the case of Steele vs. -Ell- 
maker, suggested that the tone of Lord Mansfield’s morality 
was perhaps too lofty for the common transaction of busi- 
ness; Chancellor*Kent, however, is of opinion that it is not; 
and seems to consider that good faith and Fsound policy, 
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By the English 
courts it wa» con- 
sidered a breach of 
faith on the part 
of the vender to 
employ bidders or 

uffers at auction. 

If the owner wish- 
ed to prevent a 
sale under a cer- 
tain price, he must 
proclaim the low-. 
est bid he would 
take in wt te up 
his good 


both require an adherence to the rules established by the . 


He intimates, too, that such is the later deci- 
If there be any such, they have 
. 2, 426 


earlier cases. 
sions of Westminster Hall. 
hot fallen under our observation.—Kent’s Com” 
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The purchaser 
could avoid a sale 
at auction made 
by the aid of puf- 
fers or private bid- 
derson the ground 
that his assent had 
been obtained by 
fraudulent  practi- 
ces on the part of 
the vender or his 
agent. 


A purchase made 
at auction is simi- 
lar to a private 
contract: in both 
assent is necessary 
in each party And 
an offer to sel] at 
action to the high- 
est bidder, i: not 


binding unless the 
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to the bid that is 
made. 
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The case now ‘presented does not requjre this court to 
state what conchision it would come to, orf facts similar to 
those which have produced the difference of opinion just ak 
luded to. In all these. cases the adjudication had taken, place; 
the contract was. complete so far as a proposition on one 
side, and acceptance on the other could make*it; and it was 
the purchaser who sought to avoid it, on’ the ground that his 
assent, had been obtained by fraudulent practicés on the:part 
of the vender, or his agents. Inthe present instance, an ab 
tempt is made tocarry thedoctrine much further,and to make 
thesealleged acts of fraud not merely the means of -avoiding a 
contract, but to lay them as grounds for declaring’one to ex. 
ist, although the party by whom they were practised, failing 
to draw the bidder up to. the .price he wished to obtain, re 
fused ‘his assent to the proposition made to him. 

To this length we cannot go. The books quoted by the 
counsel for plaintiff, lay down the rule that a bidding at aue- 
tion may be retracted before the hammer is down: that eve 
ry bidding is nothing more than an offer on one side,-which 
is not binding on.either side until-it is. assented to.—2 Kents 
Payne vs. Cane, 3 Term, 148. 

‘he rule thus iaid down would decide this case in favour 
of fhe defendant; but as we prefer settling cases, when we 
can, on'the positivé provisions of our law, irlstead of those of 
other countries, we shall recur to our Code for the rules 
whieh must govern us. 7 

“We cannot distinguish between a proposition made to pur- 
chase at auction, from that which may take place in a pri 
vate contract. Assent is required from both parties, in each 
mode of contracting, before the agreement is complete. The 
offer of the proprietor to sell to the highest bidder, is not 
more binding on him than if he had offered, by a private 
communication to a-purchaser, to take a sum 1 certain for his 
property, 

Would that proposition, if accepted, bind the owner? No; 
for after'the acceptance he could still retract. The 1795th 
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article of the Louisiana Code expressly declares that: “the 
party proposing shall be presumed to continue in the inten- 
tion which his proposal expressed, if. on receiving the un- 
qualified assent of him to-whom the proposition is made, he 
does not signify the change of his intention. That change 


of intention was signified in this instance, and the case does . 


not.come within the exception in the next article—of a pro- 
| position being made in such terms as evince a design of giy- 
ing the other party the right of concluding the contract by 
his assent. That design can hardly be presumed, in a casg 
where three parties might successively bid $100, $200, and 
$300, for property worth thousands.—La, Code, 1795 and 
1796. : 

It is therefore ordered, adjudged, and decreed, that the 
jadgment.of the District Court be affirmed with costs. 





WORKMAN vs. INSURANCE COMPANY. 


APPEAL FROM THE couRT OF THE PARISH AND* CITY 
. 


OF. NEW-ORLEANS. 
| The intention both of the obligor and obligee — be sought for in the 
true meaning and spirit under which the-agreement was made, as expressed 
inthe written-instrument. 
In the construction of-every instrument the ordinary and legal meaning of 


' words must be taken into consideration. 


The common and ordinary acceptation of the word housé, embraces every 
thing appurtenant and accessary to the main building; so in legal pta- 
tion, the sale of a house carries along with it whatever may. be cella to 
afull and complete enjoyment of the thing sold. 

Where a house is insured, the back buildings will be considered as acceg- 
saries to the main building, and embraced by the policy. 


The facts are stated in the opinion of the court, delivered by 


Mathews, J. 

This is a suit brought on'@policy of insurance, as set forth 
in the petition, to obtain indemnity for the loss of porery 
consumed by fire. : 

‘he cause was submitted to a jury in the Court below, 
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rent, Deick who found a verdict in favour of the plaintiff for the value of 


oye” 
WORKMAN 
vs. 
INS. COM. 


‘the property destroyed, and also assessed damagés against 
the defendants, for a noncompliance ‘with the obligations of 
their contract. Judgment being rendered in pursuance of 
this verdict, the latter appealed. 

The only difficulty which occurs in the decision of this 
case, arises out of the description of the property insured, be- 
ing too general and indefinite to give that clearness and ¢er- 
tainty, which it is desirable should prevail in all contracts, 
The property on which the insurance was effected is des. 
cribed to be “two houses, situate in Dorsier-street, adjoining 
the. City Hotel, between Custom-House and Canal-streets, 
being/Nos.'5 and 7,in the cityof New-Orleans, in equal por- 
tions, ten thousand dollars,” &c. ‘ 

Following this description of the property and price fixed, 
the obligations assumed by the company are expressed, un 
der sundry conditions, either suspensive or in avoidance of 
the contract, all‘on the samé page, signed by its proper offi- 
cer, with its seal affixed. On the third page of the same 
sheet of pager, are found a number of articles, purporting to 
be conditions of insurance, as established by the company. 
The first of these articles states that “persons applying for 
insurance on buildings, are to deliver into the office the fol- 
lowing particulars, viz. of what materials the walls and roof 
of each building are constructed, as well as the construction 
of buildings contiguous thereto; whether the same are occu- 
pied as private dwellings, or how otherwise; where situated; 
also the name or names of the present occupiers. Eachbuild- 
ing must be separately valued, and a specified sum insured 
thereon,” &c. 

The evidence of the case shews that the main houses, or 
building insured, are situated impbe place designated in the 
description as contained in the body of the policy; that they 
are usedas counting and store-housgs; that the whole lot on 
which they are placed, is enclosed by the outer walls of these 


housés and a continuation of said walls to the extreme rear® 





entire 
rance 
becau 
the pc 
quisit 
impos 
In 
legal i 
the pa 
contr: 
dinar’ 
toan 
if the 
street 
house 
lad s 


OF THE STATE OF LOUISIANA. 


of the lot, where two other smaller houses are built, for the on 
purpose of storing merchandise, leaving a small. yard be- vw 
tween the front and rear buildings, on the endsof which are workman 
ot ‘ . ves. 
kitchens and .privies, for the use of the occupants ‘of the ins. eom. 
counting-houses. On the 3lst. of Mareh, 1830, the two 
houses in the rear were entirely destroyed by fire, as well as 
the kitchens and privies, and a slight injury done to the main. 
buildings. The loss to the owner is estimated at $4552, by 
witnesses called to establish that fact. The jury gave a ver- 
dict for $4517 36, and $400 damages, the former being the 
sum claimed-by him for his loss. 
The counsél for the defendants assumed in argument that 
the questions on which a correct decision of this cause de- 
pends, are merely legal, and must be solved by a. just inter- 
pretation of the written contract entered inte between the 
parties. In this position we-agree withhim, and that the in- 
tention both of the obligors and obligee must be sought for 
inthe true. meaning and spirit under which the agreement 
was made, as expressed in the written instrument. In pro-" The intention 
ceeding to this interpretation or construction, we shall leave both of the obligor 
: — 4 pun "+ , and oblieee must 
entirely out of view, the article of the conditions-of insu- be sought for in 
: , , . the true meaning 
rance, so much relied on in favour of the appellants; first, and spirit under 
because its provisions are not incorporated in the body of whighete saree: 
the policy; and, secondly, because a compliance with its re- expressed» in the 
‘il ; written instrument 
quisitions does not seem in any other manner to have been 
imposed on the appellee by the insurers. 
_In the construction of every instrument, the ordinary and 
legal meaning of words must be taken into consideration. In_,, 1 the construc- 
: : } tion of every in- 
the present case we must inquire what the parties to the strument the ordi- 
contract meant by the word house. In the common and or- wo A oan 
dinary acceptation, every thing appurtenant and accessary TUS ye téken into 
toa main building would be embraced by this word: e. g. 
p ot uke ; 4 ; ; The co m 
if the plaintiff had made sale,of his property in Dorsier- and. ordinary ac- 
street, and told an acquaintance. that he had sold histwo S°Ptt#om, of the 


word house, em- 


houses there situated, the understanding would be that he eel oe J A 
tad sold the main buildings, together with all others on the cessaryte the main 
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Spot Digbict, lot. So in a legal acceptation, a sale of a house carriesalong 
. oe with it whatever may be necessary’to a full and complete 
worm. “NX enjoyment of the thing-sold—See 3 Bacon Ab. p. 396. 
INS. COM We have. no doubt of the intention of the insured, in the 
building. So in present instance, to secure an indemnity by the contract of 
gal acceptation, insurance, on all and every part of his buildings on the lot 
adks Goog soik in the street where they are described as situated; this evi- 
“ hs Se iY dently appears from the payment (annually) of a premium 
full and complete commensurate with the entire value of the whole: and as 
Salon ontd. nies theliisurers seem to have waived a compliance with the 
is — _— conditions required by their-first article on the subject of des. 
back buildings will erjption and valuation, it is just to presume. that they took 


be considered as 
accessary of the on themselves, the risk of loss by fire, of the entire property 
main building and . ; : : : 
embraced by the intended to be insured, in the whole and in all its parts, 
policy - The back buildings being of inferior value, and capable of ac. 
cess only through those on the front, may fairly be consid. 
ered as accessaries to the latter, and embraeed by the policy. 
A different conclusion would, probably, be correct where the 
valuation, and consequent premium on front buildings, should 
be shewn to be wholly inadequate to the real value of store 
houses in the rear of.a lot. According to our best consider 
“ tion, given to this case, both in weighing the evidence ‘and 
consulting.the law applicable to the subject, we are of opin 
ion that the plaintiff ought to be indemniffed for the loss of 
which he complains. But it must be confessed that we have 
arrived at this contlusion not without-doubts. If we have 
doubted, well may the insurers have done so, in regard to 
their responsibility under their contract; being interested to 
view it in the most favorable light for themselves; and, con 
sequently, the present is believed not to be a case in which 
damages should be assessed against them on account of the 
inexecution of their contract. 
It is therefore ordered, adjudged, and decreed, that the 
judgment of the Parish Couft be avoided, reversed, and an- 
nulled. And it is further ordered, adjudged, and decreed, 
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ant and appellants, the.sum of four thousand five hundred Eastern District, 


and seventeen dollars and thirty-six cents, with costs in the 
court below; those of the appeal to be borne by him. 


MILLAUDON vs. LAPICE. 


The supreme court, whilst sitting in the eastern district, during the term 
prescribed by the constitution, will not transact business arising in the wes- 
tern. 


This was a rule on the judge. of the. sixth judicial district, 


presiding at the seventh, to shew cause why a mandamus 
should not issue to him to grant an appeal from a judgment, 
rendered by him, overruling certain exceptions to an attach- 
ment sued out in the parish of Concordia, by L. Millaudon 
vs. P. M. Lapice. 

In answer to the rule, the judge replied that the judgment 
was not final—but interlocutory, and no appeal would lie 


from such. 


Martin, J. delivered the opinion of the court. 

A rule to shew cause, why a mandamus should not issue 
to the judge of the sixth district, commanding him to allow 
him an appeal from a judgment lately rendered by him, in the 
district court for the parish of Concordia, in the seventh dis- 
trict. He has shewn cause. But the party in whose favor 
was rendered the judgment, from which an appeal is pray- 
ed, has contended that we are without authority, while sit- 
ting in one district, to act on any business of the other. 

We are directed by the constitution, to sit in New Or- 
leans during the months of November, December, January, 
February, March, April, May, June and July, for the eastern 
district; and during the rest of the year fcr the western dis- 
trict. 

It it now asked of us to transact business. for the western 
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Eastern — district at New Orleans, in the monthof June, i. e. at a place 





June 1831 
om and time, quite different from those that have been provided 
MILLAUDON for by-the constitution. 
vs. e . . . 
LAPICE. It is urged the district judge has shewn cause, and thereby 





waived any objection on his part, and therefore we can act. 

east te the Admitting what is extremely doubtful, that the consent of 

constitution, wil parties would authorize us to act, that of the party in posses. 
mening in the sion of the judgment, is wanting. 

It is therefore ordered, that the rule be discharged at the 


costs of the applicant. 





BAUDIN vs..CONWAY ET AL. 
APPEAL FROM THR COURT OF THE THIRD DISTRICT, 


THE JUDGE OF THE DISTRICT PRESIDING. % 


In a case involving accounts of forty years standing, the verdict of a jury 
has less weight than’in other cases; because it requires operations not easily 
performed in a cour€ or jury room. 

The executor cannot prove that a receipt of the plaintiff for payments 
made by the deceased, as attorney for the defendants, embraced a larger sum 
than was actually paid—this would be proving a negative. Nor can he sup. 
port his testimony by an account between the plaintiff and the deceased; 
for the defendants are no party to it. 

Interest cannot be allowed on a judgment given for the balance of an a 
count between the parties, where payments have been made for costs, and 
on other accounts. 

This suit has been of long standing, and embraces a vari- 
ety of money transactions, which cannot be explained in de- 
tail; nor would it afford any useful information to do so. 
All the facts necessary to a full understanding of the case, are 
stated in the opinion of the court. 

Moreau Lislet, for the plaintiff and appellant. 


Martin, J. delivered the opinion of the court. 


The heirs sued for a balance due by'their ancestor, who 
was surety of Pollock, the plaintiff’s original debtor; contend- 
ed their ancestor had paid more than he owed, and set up a 








es 
“tho 


tho 
halt 


of | 
and 


fifty 
sev 


clai 
ecu 
tior 
ten 
ane 
but 
neg 
the 


bu 





% 





OF THE STATE OF LOUISIANA. 


demand in reconvention. They had judgment, and the plain- 
tiff appealed. ' 

The case was tried by a jury, who had to examine trans- 
actions of about forty years standing. In a‘case like this» 
their conclusions have less weight than in others, because it 
requires operations not easily performedin the court, or in the 
jury room. 

It has appeared to us, the plaintiff has clearly shewn his 
claim, by a judgment against Pollock, made executory 
against the,surety, for twenty thousand one hundred and eigh- 
teen dollars twenty two cents; and for costs against the prin- 
cipal and surety, two thousand one hundred and thirteen dol- 
lars eighty-seven and a half cents, being twenty-two thou- 
sand two hundred and thirty-two dollars. 

The defendants have produced the plaintiff’s, for fifteen 


“thousand eight hundred and fifteen dollars, 


The plaintiff’s receipt to D. Clark, their attorney, one 
thousand eight hundred and forty dollars, sixty-two and a 
half cents. 

They claim credits for the proceeds of a tract of Jand, 
of Pollock, sold by plaintiff’s, four thousand and three dollars, 
and fifteen cents, being twenty-one thousand six hundred and 
fifty-eight dollars, seventy-seven and a half cents. 

Leaving a balance due to the plaintiff, of five hundred and 
seventy-three dollars, twenty-three cents. 

The plaintiff’s counsel has attempted to reduce the credit, 
claimed on the receipt to Clark, by the deposition of the ex- 
ecutor of the latter, who deposes, that the whole sum, men- 
tioned in the receipts, was not paid—and the deposition is at- 
tempted to be supported by an accountcurrent,between Clark 
and the defendants, in whichthey are debited for a less sum; 
but this cannot be admitted; the executor could not prove a 
negative, and the aceount current affords no evidence against 
the plaintiff, who was not a party thereto. 

The plaintiff has claimed interest on his judginent, and dis- 
bursements for costs. This has appeared to us inadmissable 
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In the case of Saundres vs. Taylor, 7’Matrin, N. 8. 14, 
we reversed a judgment.of the parish court, which allowed 
interest on a judgment—no law existing for such an allow. 
ance. 

It is therefore ordered, adjudged, and decreed, that the 
judgment of the parish court be annulled, avoided, and re. 
versed, and that there be judgment for the plaintiff for the 
sum of five hundred and seventy-three dollars and twenty. 
three cents, with costs in both courts. 
















GASQUET & CO. vs. JOHNSTON—BREWSTERS’ INTER 
VENING. 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. 

Where A obtains a letter of credit, but before it is presented, the oul 
who gave it, losing confidence in A, direct him not to use it, but he after. 
wards presents and uses it, contrary to directions, by purchasing goods om 
the faith of it from B., such use is a fraud practiced on B, which authorizes 
him to claim the goods, in preference to an attaching creditor of A. 

A fraudulent purchaser, who obtains property by a fraudulent represen 
tation, acquires only the naked possession, which. gives no right to any ‘of his 
creditors to attach it in his hands 

The plaintiffs sued out a writ of attachment against the 
propet ty of the defendant, a nonresident, and obtained judg. 
ment. The interveners opposed the sale of a quantity of 
hats, which had been attached, and which were sold by them 
to the defendant. In their petition they charge, that the 
defendant represented himself as authorized to draw on the 
house of Fisher, Burke & Watson, which representation 
they alleged was false and fraudulent. Their petition con- 
cluded with a prayer for a recision of the sale to Johnson, 
on the ground of fraud, and for restitution of the property. 

It appeared froni the evidence that the defendant had ob- 
tained from Fisher, Burke & Watson, a letter of credit, 
which he was afterwards verbally requested by them to re- 


turn. To this request he made no objection, but could not, 
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however, that the letter should not be used. Nevertheless, 


faith of it he purchased the goods from the interveners. 
There was judgment tor the plaintiffs in the court below, 
and the interveners appealed. 
Strawbridge for appellant. 
M’ Caleb and Slidell for appellee. 


Martin, J. delivered the opinion of the court. 








Brewster et al. intervened, in this case, to claim a quanti- 
ty of hats, part of the property attached, sold by them to the 
defendant, on the ground of fraud used by the latter in ob- 
taining them. ‘Their claim was disallowed, and they ap- 
ipealed. 

The facts of the case are these:—Johnson, who had ob- 
tained from Fisher, Burke & Watson, of this city, a letter of 
credit for the appellant at New-York, lost by some means 
the confidence of these friends of his, and they requested 
him not to make use of the letter, but return it. To this he 
assented; but found his. way to New-York, where, on pro- 
ducing the letter, he obtained the hats, and gave the appel- 
lants a bill on Fisher, Burke & Watson, who soon after 
failed. . 

The appellant’s counsel has urged that these facts estab- 
lish a fraud in Johnson, which, were the hats still in his pos- 
session, would authorize them to claim them back; and that 
the attachment by his creditors does not affect his claim. 

The appellee’s counsel has urged that the sale was fair and 
bona fide, not only so far as the interests of third persons 
were concerned, but in regard also to those and the expec- 
tations of the appellants, who gave credit to the defendant on 
the faith of a letter of credit, which bound the writers, who 
could not exonerate themselves from their responsibility by 
alleging a revocation of the credit, whilst they suffered the 
defendant to retain the letter;—that if the appellee’s sold on 


at the moment, lay his hands on the letter; he assured them, Eastem Distriet, 


it was afterwards exhibited by him in New-York, anden the casquer ur at 
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Where A obtains 
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“put before it is 
presented, the per- 
sons who gave it, 
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the guarantee of Fisher, Burke & Watson, no fraud was 
practised on them; for they fully acquired it. If, on the 
contrary, they trusted the defendants, and were satisfied to 
look to him, the length of credit they gave is evidence of their 
wantof intention to retain any lien on the goods,.as thecredit 
was given to enable the vendee to raise money to pay for the 
goods by the sale of them: and this court has decided that 
when the party can sell, the creditors may attach.—Olivin 
vs. Towles, 2 Martin, 93; Dunford vs. Brooke’s syndics, 
3 Martin, 327; Norris vs. Mumford, 47d. 20; Ramsay vs, 
Stephenson, 5 id. 23. 

The counsel for the appellants has relied on the cases of 
Buffington et al. vs. Gaush et al. 15 Mass. Rep. Conyvys, 
Irwin et al. 2 Mason, 239. Dewolf vs. Butler, 4 Mason, 
289; and Allison vs. Mathews, 3 Johnson, 235,—in support 
of his allegation of fraud. 

He has urged that in the cases relied on from Martin, 
this court said, that where the debtor can sell, his creditor 
can attach: but the decision of that case must be confined to 
those similarly circumstanced; 7. e. when the opposing cred- 
itor has an imperfect title, (the possession yet remaining in 
the vender,) the attaching creditor will hold the property; 
the salc, as to third persons, being completed by the deliye- 
ry alone: and he haS referred us to the case of Torregata 
Segura’s syndi¢s, 2 Martin, N.S. 158; in which we held that 
after the insolvent had transferred to his creditors a slave, 
the price of which he had not paid, his endorser becoming 
subrogated, by paying it, to the rights of the vender, could 
demand a recision of the sale, and recover the slave. He 
has cited, finally, the case of Armour vs. Cockburn, 4 Mar. 
tin, NN. S. 666; in which we held that if the consignee pro- 
mises to sell the goods and pay the proceeds to a creditor of 
the consignor, (the promise being accepted by the creditor) 
the goods cannot be attached to his prejudice by any other 
creditor.— Civ. Code, 2010 and 3109. Code of Practice, 2%. 

The exhibition of the letter of credit, under the circum: 
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j Fl Eastern ‘District; 
dances of this case, Was clearly a fraud, practised by the a Diet 
defendant on the appellants; for it induced them to believe nw 
ihat'they. had, besides the responsibility of the writers, that — 

. 8. 
ofa person whom the latter considered as trust-worthy, and JOHNSON 


te falsely represented himself to them as such, by the pro- 





losing confidence 


the § duction of a false token. In a moral point of view, the use jn A, direct him 
hat f ofthe letter after it was revoked, was equally as criminal as PO' fweccay’ bes 


o imi ‘ sents and uses it, 
the forgery of a similar-one ccmmeny ane 


A letter of credit virtually includes a recommendation;— tions, by parches- 
for the best manner that a solvent individual has to recom- fh af it fom B, 
sc fri 1 , H ; which authorizes 
mend his friend, is by offering to guaranty his performance \°t chin 
dfhis contracts. Such a letter often enables the bearer to goods, in na 
. . _ * ence to an attach- 
obtain credit from the person to whom it is addressed, be- ing creditor of A 
yond the limits which the writer may have put to his own 
lability; and it often secures the confidence of other per- 
sons, who may see or hear of it. 


In the case cited from 2 Mason, Judge Story raised the ° 


in, 
on | question, whether when possession is obtained by fraud, on 
to | asale of goods, the contract be void ab origine. He solved 


| itinthe affirmative in the case in4 Mason. G. D’Wolf had 
in | bought from*Babeit several boxes of sugar, which he was to 
ty, | pay for by certain acceptances. Before the delivery of these 


aggeptances, and whilst the sugar was still in the vender’s 
store, the vendee made acontract for the shipment of the su- 
gar, and obtained the signature of the master of the ship to 
bills of lading for the sugar; and J. D’Wolf, to whom he 


ve, 
ing § ‘transferred the bills of lading, and whom he furnished with 
id — the invoices, on faith thereof made him a considerable ad. 


vance. ‘The persons whose acceptance the vender had sti- 
pulated for, having failed; and the vendee concealing the fail- 


ro | we, obtained his consent to the sugar being sent on board, 
‘off On discovering the vendee’s inability to comply with the 
on) § terms of the sale, the vender successfully resisted the claim 
er & of the assignee of the bill of lading; Judge Story being of 


opinion that the delivery, on the part of the vender, was a 
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Sgire Dienst, conditional one, depending on the ec ipliance with the terms 
pe il of the. sale, and obtained by the concealment of the failure, 


easquas er 4” and, consequently, could not divest the vender of his pro- 


JOHNSON perty. 
‘The decision of this court, that where the debtor may 


sell, the creditor may attach, must be understood as confin. 
ed to cases in which the debtor had onee the property of the 
goods, and still retains it as to his creditors, although he may 
have lost it as to his vendee, as in the case of a sale not fol 
lowed by delivery. There may be cases, as those .in the 
3473d article of our Civil Code, in which the sale of a third 
person’s thing, may transfer a property which the vender has 
not, either in an absolute or qualified manner. In sucha 
case we think, with the claimant’s counsel, that although the 
party could sell, his creditors could not attach. 
A fraudulent » In the present case, although the defendants had the pos- 
purchaser,who ob- s , a 
tains property by Session of the claimant’s goods, it is clear the property of the 


uduient repre- . : : : " 
sentation, acquires ‘ater was not divested by his parting with them ona fraudu 


only the naked pos lent representation. They might successfully have claimed 


session, which 
gives no right to them from the defendant, who had only a naked possession, 
any of his creditors 


to attach itin hie Which gave no right to his creditors to attac . 

hands. It is therefore ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided, and re- 
versed; and that there be judgment for the intervening pir 


ty, or claimants, with costs in both courts. 


HARTY ET AL. vs HARTY ET AL. 
APPEAL FROM THE COURT OF THE PARISH AND CITY 


OF NEW ORLEANS. 

The minor who attempts to recover from his tutor, the price of an im- 
moveable, which the latter has sold, cannot, in case he fails to obtain the 
whole price, sue the purchaser for the object in his possessior’. 

Where the tutrixacquires property of the minor contrary to law, she is® 
possessor in bad faith, and responsible for the rents and profits. 

Revenue due from the time of emancipation, is due from the time the 
minors are emancipated by marriage:-but binding one of them as an-appren- 
tice does not emancipate him. 
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@ price, or they may disavow themy and claim the 
9 and its fruits, but they cannot do both. 
‘Minors cannot claim interest on the value of property which zemains un- 
sold; or which they state was sold illegally. 
An action for interest cannot be maintained apart from the principal. 
Every settlement between the tutor and the minor arrived at the age of 


majority, is void, which is not preceded by an account, and delivery of 
vouchers, ten days before the receipt is signed; and these facts must appear 
by the receipt. 

The facts are fully stated in the opinion of the court de- 
livered by 


Porter, J. 
* The plaintiffs bring this aetion against Harty, their mother 
and tutrix, for an account and’settlement of their estate ad- 
ministered by her, and against Sinnot, her second husband) 
for having possession of the property left them by their dé 
ceased father. . 

Sinnot pleaded specially that he was not the husband of 
the tutrix—a general denial—and claimed, in reconvention, 
the sum of six thousand dollars, which he averred the widow 
and heirs owed to him, 

The tutrix pleaded, that she had rendered an account to- 

inor children in 1816; and at that time a partition was 
made between them; and that she has no further’ account to 
render, except in relation to the’proceeds of a house and lot 
which had been set apart to her in the partition, and her title 
to which Had been since annulled by proceedings at law.— 
See8 Martin, N.S. ‘To this ‘answer she annexed the ac- 
count filed by her in 1816. 

To this account the plaintiffs presented.a an opposition, on 
the following grounds: 

That a large proportion of the property inventoried at the 
death of their father, as community property, and so con- 
sidered in the account filed, was, .in fact, ‘brought by the 
father into “nds and belonged to him exclusively: 

N3 


= confirm irregular alienations of their Eastern District, 
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That she is responsible for the rents and profits of the house | 
and lot in Chartres-street, which was decreed by the eoutl part, 
to have been improperly adjudicated to her, from the year § #0 
1843 up to the time of filing the opposition; and that they J} had! 
are also entitledtotherents and profits of three tracts of land, § ing t 
sold by their mother, at Bayou Sarah, for which they intend | Her 
to bring suit against the third possessors: from 

And that they are also entitled to the hire of three slaves, ff lim, 
for which they do not intend to bring suit, as they are either J} But 
dead or greatly diminished in value. neou: 

To this opposition a detailed account of various charges, J PP" 
made by the heirs against their mother, was annexed. The § # ™ 
court of probates rendered judgment, sustaining the oppos of th 
tion in some parts, and overruling it in others. From this § '"' 
judgment Sinnot appealed. affirr 

It has been agreed by the counsel that there is no difficul- athe 
ty between them as to the property which is alleged to be their 
community on one hand, andclaimed to be that of one of the ot 
spouses on the other; and that our decision is required alone ey 
on the legal questions which have been discussed at the bar, | 9°" 

The first of these is in relation to the claim of one of the weft 
heirs, Artemise, to a proportion ofthe proceeds of the hous allot 
and lot, originally adjudicated to the mother, but which ad- Th 
judication has been since annulled at the suit of the plaintifi, | "° 

After her marriage her husband received from her mother, § © 
who was tutrix, his wife’s share of her father’s estate. The ime 
amount due to her was settled on the basis of the account o 
rendered in 1816; and in that account the mother-was debit ‘,, 
ed, and the heirs were credited with the price at which the coed 
house and. Jot in question had been adjudged to the mother 
Some time after the husband failed, and his wife presented — : 
herself as a creditor, and elaimed from his estate the amoutt a . 
which he had received on her account from her mother. In Ther 
this amount, we, have already seen, was included her share in “ 
of the price of the house and:lot to which she now sets up@ “Yous 





demand. 
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use | We think that. this .wasyclearly such a ratification, omher Eastern, District, 
x ee «9 June 1831. 
art fart, of the adjudication to her mother, as covered (so far-as mati 
say | she. was concerned) all informalities in the mode in which it * an ren 
ey | lad been alienated; and that she is precluded from demand- arty er at 
nd, § ing the thing, after having attempted to obtain the price. 





Her counsel have insisted that as she was unable to obtain 

fom her husband’s estate the whole amount received by 7, Winor who 
him, the ratification must be limited to the sum recovered. attempts to reco- 
But this argument appears to us to rest on an entirely erro- the sae Ped e 
neous view of the principles on which effect is given to the fe nes be ae 


bation evinced by minors, after they arriv cannot, in case he 
appro y minors, after they arrive at the age fails (0 obs Gal 


of majority, of the acts of their tutors in relation to sales whole of the price, 
of their property. They have the power to affirm or disa- for bes ect te 
vow the contract at their pleasure; and they may make their his possession. 
afirmance depend on the condition of being paid, or any 

other.condition they please. But if they do an act shewing 

their approbation, and evincing their intention to carry that 


contract into effect without any reservation on their part, 
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they cannot afterwards at their pleasure annul it, on the 





ground that the course they adopted was not profitable or 
useful tothem. They are subject to the rules which govern 
allother principals, who assent to acts of their agents. 

The house and lot which was adjudged to the mother. was 
restored by a decision ofthis court to the succession, Thes 
minors claim their share in the rents of that house from the 
time it came into the hands of the tutrix upto the sale of it,» rs 
under the,recent decision of this tribunal; and this clajm, we ~~ %\) 
think wellfounded. The minors property was acquired by * 
the tutrix under proceedings provoked by her. . These pro- 
ceedings were not conformable to law." She was in conse- yp 
quence of this informality, technically a possessor in bad Perty — “ny = 

sfaith, and must account for the fruits or rents from the time she is @ possessor 
the property came into her possession under the adjudicatien. stionenbatle = 
They are also entitled to an account of the rents during the "en's and profits. 
time their mother held the house and lot as their tutrix pre- 

‘¥ious to “the adjudication: that* is, from the month of Oc- 


tober, 1813 
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Tune 1881 Dut this inquiry appears only fo be.of-importance in set. 

~~ tiling the question, whether the rents are due from the time 

HARTY ““ of the emancipation of the minors, or from the inception of 

HARTY ET AL the suit to annul the sale; for by an entry on record, we per. 

ceive the parties have agreed, “that the boarding, lodging, 

and education of the plaintiffs, by their mother, during their 

minority, and up to the time of their emancipation, or major. 

ity, was equal to the full revenue of their respective estates, 

and the interest thereon.” The parish court gave the rents 

Revenue due from the time the female heirs were emancipated by marr 
from the time of : : ; ; ; 

émancipation, is @ge, and in this we think decided correctly. It also decided, 

dae from the time that the rents should be paid to the male heir from the time. 

mancipated by mar he.became an apprentice; but in this part of the judgment 

peae yen c ‘we cannot concur. The agreement on record controls the 


an apprentice does 
not emancipate 


~ him. ing a child to learn a trade does not emancipate hin, and 
the evidence shews the plaintiff did not reach the age of nia. 
jority, until a considerable time after his apprenticeship com- 

menced. 
There is a claim set up for the hire of three slaves which 
were adjudged to the mother; the plaintiff’s at the same 
time stating expressly that they will not claim the property, 

because it ‘has diminished in value. 

* _ * ~“When minors come of age they may confirm irregular 
When minors atienations of their property.and demand the price, or they 


come of age, they 


por lag rs isr€may disavow them and claim the thing and its fruits. But 


of their property they eannot do both; and yet that.is what they do here. 
and demand ‘the ry Hine t t the sal “oh thee 

price, or they may Lhey are willing to accept the price at which the property 
: a -— is sold, and demand the fruits or hire, as if it had remained ur 
ite fraits,{but they sold. This cannot be done. If they decline to annul the 


cannot do both. ale it stands as a legal one. Their right is in the proceeds 
of the property, and not to the property; and they may de 
mand the interest on the amount produced by the sale, toge: 
ther with the principal, but nothing more. 
They next demand the interest on the pric of property 


right to claim until after emancipation, or majority. Bind. 








set. 


n of 
er 


neir 


ty 


» wit, as the adjudication to their tutrix wag illegal and void. *4** 
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adjudged to their mother, which they state has been soldjto Rotem Disvie. 


third persons, and for which they declare they intend to bring wane 


Y ET. AL 
vs. 


This claim presents as great an inconsistency as that just dis- warty er an 
posed of. In regard to the slaves, they claimed the price at [7 
Minors cannot 


which they were sold, and their hire, as if they had remained claim interest on 
: the value of pro- 
unsold. Here they demand the thing as unsold, and ask for perty which re- 


mains unsold, “or 
which they state 


our judgment, they have no right to do. It is for them to de- was sold illegally. 
cide, whether the increased value of the property will. com- 
pensate them for the money for which it was sold, and the 





the interest on the money as if it had been sold; and this, in 


jnterest thereon, in case it is of a description which did not 


produce fruits. If it did onthe contrary produce them, An ictionvor in- 
~% terest cannot be 
maintained apart 


tion for interest cannot be maintained apart from the princi- from the principal. 


they should ask an account of these fruits. Besides, amae- 


pal, and that the plaintiffs state they will not receive. 

Another question was submitted for our decision, It is 
contended that the plaintiff, Artemise, by claiming from 
her husband’s estate the amount received by him from her 
mother, not only affirmed the alineation of the lot, but also 
waived all errors which might be in that account, and is now 
precluded from taking advantage of them. To this position Raheny 
weeannot essent. The receipt of the money from the-hus- and the minor, ar 
band, cannot have @ greater effect than the receipt from, the’ Eeciority, Bee 
tutrix herself would have had: and, that would not have — i oe 
been a bar, because every settlement between the tutor and count and delive- 
the minors arrived at the age of majority is void, which is es Alig 
not preceded by an account and delivery of vouchers, ten a pry aly «A 
days before the receipt is signed; and these facts must ap- ae by 
pear by the receipt—Civil Code 72, art. 76. . 

It is therefore ordered, adjudged, and decréed, that the 
judgment of the Parish Court be avoided, reversed, and an- 
nulled, and that this cause be remanded, with directions to 
give judgment agreeably to the principles laid down in the 
foregoing: opinion; the costs to be paid out of the funds depo- 
sited in the Said court. 
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HARTY ET AL. 


The universal 
legatee, who after 
taking possession 
of the estate, and 
paying the debts 
of it, is credited by 
two thirds of the 
succession, only 
loses one third of 
the debts due to 
him, or by ‘him 
paid. The confu- 
sion which existed 
while he repre- 
sented the whole 
estate, ceases with 
thé eviction of a 
part of it. 


CASES IN THE SUPREME COURT 


HARTY ET AL. vs. HARTY ET AL. 
APPEAL FROM THE COURT OF THE PARISH AND CITY op 


: NEW-ORLEANS. 
If minors property has been sold contrary to law, their mortgage on jt 
will take precedence of the liens which the purchasers may have subjected 
it to in their hands.’ 
Thefacts are stated in the opinion of the court deliveredby 


Porter, J. 

The house and lot, which had been adjudicated to the 
mother of the petitioners, was by a judgment of this court, 
declared to still belong to the heirs of Simon Harty, the alien- 
ation having been made contrary to law, and void. See§ 
N.S. 508. 

While in possession of the mother, and in that of one of 
her sons, to whom she conveyed, mortgages were given to 
several persons, and to the Bank of Louisiana. 

The court ordered there mortgages to be erased, and di- 
rected the proceeds to be brought into court for distribution. 

The plaintiffs claim their share in the proceeds of the sale, 
as heirs of Simon Harty; and they also assert, that they have 
a mortgage on the balance of the proceeds, for any moneys — 
which may be due to them by their mother, on the general 
account rendered by her as tutrix. 

is pretension is well founded, in relation to all the plain- 
tiffs, for the general mortgage, which the jaw grants them 
on the property administered by their tutrix:—and it is 
equally correct, as to the demand of two of them, »for their 
share of the proceeds of the house and lot, as part owner 
thereof. But in regard to one of them, Artemise, ‘she’ hav- 
ing confirmed the alienation made by her mother, cannot 
now demand any portion of the proceeds. Her right has 
been examined at length in the case just decided. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the court of probates, of the city and parishof New 
Orleans, be annulled, avoided and reversed, and it is further 
ordered, that out of the net proceeds of the sale of the lot 
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and buildings belonging to the estate of the late Simon Har- Tube 1801 
_ty, amounting to the sum of twelve thousand’five hundred = nw 
and forty-three dollars, fifty-three cents, Philip Harty an eT 
Adele Harty, wife of Isaac Lambert, be paid by privilege mantY er Ay 
and preference to any other creditors, each the sum of one 

thousand eight hundred and eighty-one dollars, fifty-three 

cents; making for both, a sum of three thousand{seven hun- 

dred and sixty-three dollars, sixty eents,'for their respective 

shares in the said sum, as the lawful heirs of the said Simon 

Harty, their father, and that the balance of the said net pro- 

ceeds, amounting to a sum of eight thousand seven hundred 

and- eighty dollars and forty seven cents, as accruing to the 

widow Harty, shall remain subject to the further order of the 

court below, as affected to the tacit mortgage which the 

plaintiffs had on the property of the said widow Harty, until 

the balance of the account be rendered to them by the said 

widow Harty, as having been their guardian, be finally set- 

tléd. Costs to be paid out of the money deposited in the 

court below. 

























HODDER ET' AL. vs. NELDER. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The universal legatee, who after taking possession of the estate, and pay- 
ing the debts of it, is credited by two thirds of the succession, only loses one 
third of the debts due to him, or by him paid. The confusion which exist- 
ed while he represented the whole estate, ceases with the eviction of a part - 
of it. 


Inthe year 1814, and for some years before, the defend- 
ant owned jointly with his uncle, Edward Pearse, a planta- 
tion and slaves in the parish of Plaquemines; the share of the 
defendant being considerably greater than that of his uncle, 
who was indebted te the former for advances to nearly, or 
quite, théamount of his interest in said property. In August, 
1814, Edward Pearse died, leaving the defendant his univer- 
sal legatee, who accepted the succession without the benefit 
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CASES IN THE SUPREME COURT 


of an inventory, and subsequently sold it. 


. age =r AY and the present suit was brought by her legal representa. 


cation, 


tives, to reduce the legacy to the disposable quantum. 

There was judgment for the plaintiffs for $633 38, being 
one-third of the succession; from which the defendant ap. 
pealed. 

Livermore and Grymes for appellant. 

Hennen for appellees. 


Mathews, J. delivered the opinion of the court. 

This suit is brought to recover from the defendant the suc- 
cession of one Edward Pearse, deceased. The plaintiffs ob- 
tained judgment in the court below for $633 38, estimated 
as one-thirteenth part of said succession; from which the de- 
fendant appealed. 

The case has been carelessly argued before this court, 
and we are consequently left to infer from the record, and 
points filed, (which are by no means explicit) the matters 
really in dispute between the parties; the principal of which, 
we believe, relates to the claims set up by the defendant 
against the estate of Pearse. To arrive at any just conclu- 
sion on this subject, it is necessary to state some of the lead- 
ing facts. 

Previous to the year 1814, Pearse & Nelder were joint 
owners of a plantation and slaves, situated in the parish of 
Plaquemines. Some time in that year Pearse died, after ha- 
ving made a will, by which he appointed his partner, Nel- 
der, one of his executors, and constituted him ‘his universal 
jegatee—who under this title took possession of the estate, 
paid its debts, and enjoyed the advantages resulting fromit 
uninterruptedly until 1828, when suit for its recovery was 
commenced. The amount of Pearse’s succession, accord- 
ing to an estimate of its value at the time of hisileath, is 
twelve thousand and four hundred dollars. As: he’ left a 


mother living at that period, he could only degally dirpose in 





At the time of 
the death of Edward Pearse his mother existed in England, 
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leaving a balance of $8234, to be divided amongst thé repre- 
sentatives of his mother and forced heir, who died in 1816. 
Pearse at his decease owed to Nelder $5,268 50; and af- 
terwards the latter, in his capacity of exeéutor and legatee, 
paid on accouut of the succession $4,989 43, making an ag- 
gregate of $10,217 99. This amount he claims as a credit 
against the ligitime about to’be recovered by the heirs of 
Pearse’s mother. “The ‘whole dispute now remaining to be 
settled between the, parties, relates to the legality of this 
credit. 

The defendant assumed the character of universal lega- 
tee, without the benefit of an inventory, and, consequently ‘The universal 
made himself personally responsible for the debts of Pearse’s 1°sttee, who after 


taking possession 


estate, which it appears he afterwards paid, as we have al- of the estate, and 
N : paying the debts 
ready seen, to the amount of $4,949 43. This sum, to- ofit, is credited by 
gether with what the testator owed to him, places him on two thirds _ 
the footing of a creditor of thé succession for $10,217 93, loses one third of 
the debts. due to 


Now if the legatee had been permitted to enjoy, as owner him, o by him 
under Pearse’s will, the whole of the estate of the latter, Fon "aan 


the’ confusion of’ situations-as creditor and debtor would = dl br 

sill exist, as contended for by the counsel for the plaintiff. estate, ceases with 
‘ : : the eviction of a 

But the recovery of two-thirds in favour of the representa- part of it. 

tives of the mother of the donor, certainly leaves.an incum- 

branée of two-thirds of the debts of the succession, on the 

portion by them recovered. In other words, Nelder no 

longer holds the double character of creditor and debtor, in 

relation. to those parts of Pearse’s estate. We think the 

court below erred, in its conclusions on the rules of law re- 

lative to confusion, in their application to the present case. 

As the defendant’s title to one-third of the whole succession 

is maintained, he should lose in this proportion the benefit 

of the amgunt due to him as creditor thereof, according to 

the doct of confusion established by law; for:as to this 

part, he remains precisely in the situation he would be, in 

relation to the whole, had he not been disturbed by the - 


03 
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a _Distiict, sent action. The entire sticcession owes to him $10,217 


HODDER ET AL 
vs. 
NELDER 


’ 93; take from this sum one-third, and the balance is $681} 
95, and this last’sum deducted from $8234, the legitime-of 
Mrs. Pearse, leaves $1422 05, to be divided amongst her 
representatives, %h number thirteen, as assumed by the judge 
aquo. The result of this calculation is, that the plain 
should recover $101 78. r 

It is therefore ordered, adjudged, and decreed, thatthe 
judgment of the district court be avoided, reversed, and an 
nulled. And it is further ordered, adjudged, and decreé¢d 
that the plaintiff and appellee do recover from the defendant 
and appellant, the sum of one hundred and one dollars and 
seventy-eight cents, with costs in the court below; the ap- 
pellee to pay those of this court. 


—$——— 


PELLETIER vs. ROUMAGE 
APPEAL FROM THE COURT OF THE PARISH AND om 


OF NEW-ORLEANS. 
One who exceeds the limits of his mandate has no claim for indemnification 


This was an action Upon an account current,in which ther 


- wasan item of three thousand and nine hundred dollars, a 


an advance to the defendant’s brother in New York, by a 
thority of defendant’s letter of credit of 18th July, 182%, 
directing the plaintiff to open a credit to his brother, F. Re 
mage, for five thousand dollars, to be drawn as might be 
wanted. The defendant pleaded the general issue, and re: 
convened for $161 67. It was in evidence that when the 
plaintiff had advanced $1,100 and drawn for it, a new ar 


rangement was entered into between himself and F. Rog'# 


mage, that further advances should be made him, and 
the event of his being unable himself to meet;them at fixed 
periods, they should be charged to his brother; on@écount of 
the letter of credit. ‘The defendant subsequently wrote to 
the plaintiff to take no more of his brother’s drafts on him, 


¢ 
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217 || Plaintiff then debited him with advances to his brother, ma- Bertern Digi. 
Sy §f king in all $5000, and-drew on him+for: it. The bill was nen my 
e-of | dishonored and to recover ‘its amount this suit was brought. ae 


There was judgment for the defendant, and the defendant Roumace 


idge peace. 


ntiff 






























ytin, J. delivered the opinion of the court. 
plaintiff claims a balance of $3,760 69, ansialing 
account current annexed to the petition. : The defen- 
dant denied the debt, and claimed in reconvention, a sum of 
$161 67, according to an account current annexed’ to his 
answer. 

The defendant had judgment both on the original demand 
and that in reconvention, and the plaintiff appealed. 

It appears that in July, 1826, the plaintiff was directed to 
open to the defendant’s brother, a credit of $5000, to be ad- 
vanced as his affairs might require, in the city of New York; 
and the plaintiff was directed, in case he had no funds of the 
defendant in his hands at the time of such advance, to draw 
ofthe defendant in New Orleans. Shortly after this, the 
plaintiff made an advance for $1,100, for which he drew: 
«An arrangement afterwards was entered into by the 
plaintiff and the defendant’s brother, by which the former 
agreed to make very considerable advances to the latter, to 
enable him to carry on an extensive rope establishment in 
New Jersey. By this arrangement the plaintiff secured 
large profits by interests and commissions. He stipulated 
that on the defendant’s brother failing to. make payment at 
certain periods, the deficiency should be carried to his de 
bit, as an advance on the credit which his brother had 
‘given him on the plaintiff. The business of the rope-walk 
was, by this means, considerably extended; and ship- 
ments of ropes were made to the defendant, for sale in New 
Orleans;%n each of which his brother drew on him, in fa- 
ver of the plaintiff, for the probable amount of the sales. 
These operations in New Orleans became unprofitable, and 
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the.defendant reshipped.to his brother, the unsold stock of 
ropes, and directed the plaintiff to forbear taking the bro. 
ther’s drafts, -.At last, in the year 1829, the defendant's 
brother being-unable to. reemburse the portion of the plain 
tiff’s advances which had become payable, the plaintiff cre- 
dited him with a sum of $3,900, the balance of that of 
$5000, for which the defendant had given him credit 
immediately drew on the defendant therefor. Pa 

was ‘refused, and the present suit was instituted to te 
correctness of the claim of the plaintiff on the defendant 
for the reembursement of that sum. 

The parish judge has considered the return of .the unsold 
stock of ropes, of which the plaintiff was advised, and the 
prohibition of his receiving drafts on the.defendant from his 
brother, as.an implied recall of the credit opened in 1826, 

In his opinion, on this point, we are unable to concur, 
The shipments to New Orleans having become unprofitable, 
the determination.of the defendant to put an end to them, 
afford no presumption that, he intended to put an end to the 
aid he had granted his brother; and the directions he gave 
to the plaintiff not to receive his brother’s drafts, was, per- 
haps, dictated by a wish that the credit he had given him on 
the plaintiff should be the extent of the assistance he afford- 
edhim. | 

But it has appeared to us that the plaintiff went beyond 
the boundaries of his. mandate. The defendant intended to’ 
afford his brother, by the help of moderate. and timely cash 
advances, the facility of carrying on a business commensu- 
rate with his means and facilitated by this aid. It does not 
appear that he intended that the plaintiff by advances of cash 
to three times the amount contemplated, should decoy his 
brother into an extension of business, rendered burthensome 
by the interests and high commissions which his business did 
not warrant—nor that the plaintiff should considehere the 
defendant ultimately liable for the credits still open, after he 
the plaintiff had swept from his brother whatever could be 
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gbtained for advances made without the defendant’s know- Eastern District, 







of , 
: ‘uly 183%. 

mr. ff ledge or consent, and on terms very differentthan those the nw * 

nt’s § credit’ proposed was intended. PELLETIER. © 

. ° e * ° vs. 

ain On this ground we think the judgment ought not'to bedis- rotmaer 

re- § turbed. 





It is therefore ordered, adjudged and decreed, that it be af- 
firmed with costs in both courts. 
4° 










CROCKER vs. BLANC. 











old APPEAL FROM THE COURT OF: THE PARISH AND CITY 
the OF NEW-ORLEANS. 
his Walls erected by a proprietor on his property which still leave a space be- 







6. tween them and his neighbors, cannot be considered as surrounding the pre- 
= mises. They are not division walls, and it is only these which authorizes 

} one coproprietor to refuse permission to another to raise a separation be- 
le, tween thera on the land of both. 





‘The defendant, who‘owned a lot adjoining he plaintiff’s, 
proceeded to erect a wall on the dividing line, placing six A 
itches of it on the plaintiff’s lot. ' 

The plaintiff prayed that the defendant be decreed to de- 
molish the wall; that he pay $600 damages, and be enjoined 
from further proceedings, &c. The evidence shewed that * 
the.lot of the plaintiff was first built upon, but that an open 
ispace remained between his building and the dividing line. 
There was a verdict, and judgment for the defendant, and , 
the plaintiff appealed. 
Moreau and Soule for appellant. 
Waggaman for appellee. 

















Porter, J. delivered the opinion of the court. 
The plaintiff and defendant are contiguous proprietors of 

lots situated in this city. . The defendant commenced build- : 
ing a wall on the dividing line between them, and placed six 
inches of it on the property of the plaintiff. ‘ The latter, con- 
sidering this an encroachment on his rights, applied for, and 
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» obtained, an injunctiongto prevent any further progress in 











the work. In the-petition asking for this writ, he also pray. § 4?! 
ed that compensation might be made to him for the damages a 
he had stistained by the illegal act of the defendant. This 

The answer put at issue the allegations in the petition, ; 
and the defendant further demanded $500 in reconvention, ui 
the amount of the injury alleged tobe sustained by the ille. tem | 
gal interruption of the work. that th 

The cause was tried by a jury in the court below, who should 
found a verdict for the defendant. The court sustained it, § 2 
notwithstanding an attempt on the part of the plaintiff to od 

v 





obtain a new trial. He appealed. 
The 671s% article of the Louisiana Code, by providing 
that he who first builds in a place not surrounded by walls, 
may rest one-half of his wall on the land of his neighbour, 
reduces our inquiry in this case to matters of fact. ' 
The evidence shews that the plaintiff has built first, and 
























that the place was not surrounded bya wall. The plaintiff, ' i fer ds 
jndeed, proved that anterior to the time the defendant com. p 
menced this work, a wall had been built on the lot of the G 
former, a few feet from the dividing line. But the, walls 
erected by a proprietor on his property, which still leave a M 
space between them and his neighbours, cannot be consid. i , ‘d 
ered as surrounding the premises;—they are not division : 
walls, and it is only these which authorize one coproprietor\f. A 
to refuse permission to another, to raise a separation be fend 
tween them on the-land of both. " ofa 
We have heen asked to give damages on the demand. if ‘nol 
reconvention. The jury would not give any; and the de- m7] 
fendant not only acquiesced in the verdict, but resisted the the 
plaintiff’s prayer for a new trial. The evidence does. not 
present: a case. sufficiently strong to enable us, under such doc 
circumstances, to disturb the judgment below. ren 
It is therefore ordered, adjudged, and decreed, that the ing 


judgment of the Parish Court be affirmed, with costs. 
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‘ZENO vs. LOUISIANA INSURANCEMCOMPANY. : 







APPEAL FROM THE COURT OF THB FIRST DISTRICT. Jilly 1831. 
The decree of a foreign court of admiralty is res judicata in regard to the . 
matters decided therein. ve. 
LA. INS. Co. 


This action was brought to recover of the defendants the 
value of the schooner Constitution and her cargo, insured by 
them hence to. Vera Cruz, with a warranty by the assured, 
that the cargo and vessel were American, and that the latter 
should not force the blockade. The defendants pleaded 
non-compliance with the warranty. 

It appeared that on entering the harbor of Vera Cruz, the 
vesse was seized, libelled and condemned, for wanting the 
documentsnecessary to establish her neutral character, and the 
goods, because they were about tobe introduced in violation'of 

theblockade. The defendants offered the record of the con- 
demnation by the admiralty court of Mexico as res judicata 
on the infraction of the warranty. There was judgment 
| for defendants, and the plaintiff appealed. 
Dennis for appellant, 


Grymes for appellee. 























Martin, J. delivered the opinion of the court. 
. This case was remanded ‘from this court at May term, 
©1827.—6 Martin, N. S. 62. 
To establish a breach of the clause of warranty, the de- 
fendants relied on a sentence of condemnation in the court 
of admiralty; but the plaintiff shewed that the sentence had 
,not passed in rem judicatam, and had been appealed from. + + 
* The district court gave judgment for the defendants, and 
the plaintiff appealed. 
In this court the plaintiff’s counsel has urged, that the 
















document relied on by the defendants does not establish J 5 
rem judicatam; that it oughtnot to have been receivéd, be- ’ “a 
ing but the copy of a copy; that it does not establish a .* 

breach of the clause of warranty. PR eee 






The sentence of the court of admiralty, it now appears, a is “res 
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“bate, Dit, has passed in veilllbdjudicatam; the appeal. having been de. 
m—w~S serted, and the sentence affirmed. 

2° The document produced is a copy of the records of the 
Lavams.co court of admiralty, whicli rendered the judgment, and of the 
‘sili tn-caped decree of the court of appeals, transmitted to that court, to 
to the matters de- enable it to carry its judgment into execution. It make 
cided therein.  ? Ba ts ' Se 
part of the record of the-inferior court on that’suit, and is its 

authority for executing its own judgment. 

The sentence affirmed establishes that the condemnation 
took place for an act which is clear evidence of the breach 
of warranty. 

It is therefore ordered, adjudged, and deereed, that the 


judgment of the district court be affirmed, with costs. 





STATE vs. PITOT. 


AN APPLICATION FOR A MANDAMUS. é 
The consent or approbation of the family meeting is not required to ena 


ble the tutor to furnish security in lieu of the general mortgage. Their duty y 2 
is confined to estimating the value of the objects presented for special mort ‘) 
gage, and until their decision no change can be made in the security of the 
minor. “ q 

So long as there is a posibility of obtaining a decision from those to whom, 
the law has given the preference in deciding on the affairs of minors, thely 
court cannot entertain the question of submitting their interest to the décie, 


sion of others. - 3 
At the instance of the mother and tutrix, a meeting of the’ 
family and friends of her minor children was convoked to, 
deliberate on the propriety of accepting from her a sie | 
mortgage, in lieu.of the general mortgage bearing on the, 
whole of her.property—part of the members, including the ; 
under tutor, were of opinion that the security offered was 
sufficient to secure the rights of the minors, and that the 
special mortgage ought'to be a€@cepted. Others opposed it 
on the,ground that the property of the minor children ought 
not tobe sold. Application was then made to the judge of 
probates to homologate the opinion‘of the members favora- 
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ble to,the mother’s request—or to convoke another meeting — iy Ieee 


composed of other than the relations of ‘the minors. This oH 
the judge refused, whereupon a rule was taken on him to 7. 
shew cause why a mandamus should not issue—cause be- PITOT. 


ing shown. 









Porter, J. delivered the opinion of the court. 


The relatrix has applied for a rule on the judge of pro- 
bates of the parish and city of New Orleans, to shew cause 
why a mandamus should not issue to compel him to comply 
with a petition which she had addressed to him. 

That petition was referred to and makes a part of the ap- 
plication, and it is seen by it that on the fourth of the pre- 
ceeding month a meeting of the family and friends of her 
minor children was called before a notary public, to enquire. 

» and determine on the demand of the petitioner, to give a 
b special mortgage in lieu of a general mortgage, bearing on. 
‘all her property, for the faithful performance of her duties as 













B® tutrix. 

' That at said meeting a portion of the members, together 
with the under tutor, were in favor of acceding to the re-. 
quest, but that a majority were opposed to it. 






Mm : 
hy That on these persons composing this majority being call- 
a ed before the court, they gave such strange reasons for their: 






* dissent, that another meeting composed of the same persons 
was called before one of the associate judges of the city court. 
‘ That on this second meeting they persisted in their opin- 
jon, and gave for reason that the property of minor children 
-ought not to be sold; which is totally foreign to the purpose, 
and shews malice. 
Wherefore the court is prayed to accept the mortgage on. 
the property offered; or in case that cannot be dune, fo di- 
rect that a family meeting shall be called of such intelligent, 
well minded, and respectable persons as may do justice to. 
the petitioner, and her children. 
P3 
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Eastern july 1851 The court refused to accedeto these demands. It thought, 


—~ . in the language of the judge, “that the grounds set forth in the 


STATE 
vs. 
PiTOT. founded,” but that the law did not ‘authorize the court to grant 


what was asked. 

The answer of the judge to the rule, states rather more 
in detail the reasons just quoted from him, and submits the 
case to this court for its decision. 

The process verbal of the meeting has been presented to 
the court. Three of the majority declared that “the pro- 
perty of minors was a thing sacred, which could not be 
touched, and that if the mother wished to sell, she might do 
so, subject to the mortgage. ‘The fourth declared his willing. 
ness “to accede to the demand, provided all the rest of her 
property remain bound.” The object of the demand we 
have already seen, was that the remainder should not be 
bound. 

‘Bhe act of 1830, under which this proceeding was con- 
ducted, after declaring that tutors, &c., may give a special 
mortgage in cases like the present adds: Provided, that a 
meeting of the said minor, or minors, duly ealled according 
to law, on the petition of the said surviving father or mother, 
to that effect; addressed to the court of probates of the proper, 
parish, shall declare that the property offered to be so spe- 
cially mortgaged, is in the opinion of said family meeting of # 

The consent or sufficient value, to secure the rights of said child or children 
dae eatiomtap is in capital, and interest,” &c. &c.—Act of 1830, p. 46. 
not required to ¢* By this enactment it appears, that the consent or approba- 
furnish security tion of the family meeting is not required to enable the tutor. 


lieu of the general 


mortgage; _ there to furnish the security spoken of, in lieu of the general mort- 
duty is confined to se : , ; 
estimating the val- gage; their duty is confined to estimating the value of the 


tl ere objects presented for special mortgage. In the instance be 


cial mor e,and ° : , ‘ 
util tat Sy deta fore us, though twice called on, instead of discharging the du- 
= ae can be ty which the law devolves upon ther, they refused a compli- - 
fity of the df ance with it on speculative ideas of their own—and consi- 





process verbal of the family meeting were shockingly un. > the 
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dering the property of minors as a thing sacred—and conse- Eastern District, 
fie if Hep July 1831. 
quently disliking the policy of the legislation, they concluded _~ WW 
they could not give their consent to the change of hypotheca- oo 
* tion. PITer. 
As the law did not ask their consent, but required their de- 
cision on the value of the property submitted for mortgage, 
it is clear that a refusal of this kind is tantamount to a decla- 
ration that they will not act on the matter submitted to them. 
But until that decision, the court cannot make any change 
in the security of the minor—the opinion of the family meet- 
ing, as to the value of the property offered, is an indispensable 
prerequisite to its acceptance. 
The next question is, can the court order a meeting of a 
family composed of otherpersonsthan the relations? The law 
recognizes the right to call on friends where there are no rela- 
tions—in default of them, is the language of the code. Whe- 
ther, after all the means which are in the power of the tribu- 
. nal of the first instance, to compel the family meeting to act ;, 7a "ager 
onthe matter submitted to them, have been exhausted, and o>taining a deci- 






a 7 & F 






re 
















ial ‘ ‘ . sionfrom those to 
‘no result can be obtained, there is an authority to pass over whom the law has 
' given the prefer- 





the relations and call in friends, is a question we are not call- ence in deciding 
; . . “py ¢ae on affairs 

ed on at present to decide. So long as there is a possibility Santis. Glan 
of obtaining a decision from those to whem the law has gi- cannot entertain 
’ i ae f : the question of 
“B ven the preference in deciding on the affairs of minors, the submitting their 
§} court cannot entertain the question of submitting their inter- pan ge gy 
ests to the decision of others. 


Let the rule be discharged. 
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BOURGEOIS vs. BOURG. 
APPEAL FROM THE COURT OF THE SECOND DISTRICT, 


THE JUDGE OF THE THIRD PERSIDING. 
The defendant’s answer to interrogatories will not avail against the testi- 
mony of two credible witnesses. 


A former suit by the plaintiff against the defendant, for the 
same object for which thisis brought, had been discontinued. 
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poms opr y In this suit, the defendant sought to avail himself of his an- 
—\~ __ swers to interrogatories which had been propounded to him pla 
moumerois in the first. The judge a quo decided that the answers could 0! 
BOURG not be read in evidence, and the defendant took a bill ofex. | om 
ceptions. There was judgment for the plaintiff in the court int 
below, and the defendant appealed. By consent of counsel bon 
the answers of the defendant were admitted in evidence on de 
the trial of the appeal. 
Nichols, for appellant. Wheeler, for appellee. ma 
Martin, J. delivered the opinion of the court. “ 
This case is before us on a bill of exceptions taken by the ! 
defendant and appellant, to the opinion of the district court, | 
who refused to permit him to give in evidence his answers to the 
interrogatories put to him by the plaintiff, in a former suit de 
between them. tio 
By consent of the parties the case is submitted to us, andthe tio 
defendent, is allowed the benefit of hisanswers in evidence,al- §]. of 
though they do not come up with the record, and having been mi 
used below—but the counsel on both sides have agreed that if 
The defendants W¢ Should consider them as absolutely denying the allegations co 
answer to interro- jn the petition. sh 
ea sguinet the to We have done so, and it appears to us the facts are proved rie 


op Arenal by two witnesses, whereby the evidence resulting from the 


answers to thé interrogatories is done away. 
It is therefore ofdered, adjudged and decreed, that the 
judgment of the district court be affirmed with costs. 


MERCER vs ANDREWS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
A donation propter nuptias cannot be made to the prejudice of creditors. ~ 9’ 
The facts are stated in the opinionof the court, delivered by | 





: th 
Mathews, J. | si 
In this case the petitionér states herself to be a creditor of m 


the estate of her late husband, for a balance due to her of — 








in- 
im 
ld 
2X. 
urt 
se] 
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$18,000, and claims to have a tacit or legal mortgage on 
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plantation situated in the Parish of Plaquemines, which was 


_sold by her husband, (subsequent to the marriage contract, 
-omwhich she bases her claims,) and came by regular transfers 


into the possession of the defendant, who holds the same as a 
bona fide purchaser; and in his favour judgment was ren- 
dered in the court below, from which the plaintiff appealed. 
The appellant relies on the fifth article of the contract of 
marriage entered into between her and the deceased, Robert 
Sprigg, and the law applicable to contracts of this nature, 
for a reversal of the judgment given by the district court. 
The article relied on is expressed in the following terms: 
“In consideration of the natural love and affection which 
the said Robert Sprigg bears to the said Stella Mercer, he 
declares to make unto her, the said Stella Mercer, a dona- 
tion enter vivos pure, simple, and irrevocable—which dona- 
tion is hereby accepted by the said Stella Mercer—ofa sum 
of twenty thousand dollars, in order that the said donation 
may have its full effect in favour of the said Stella Mercer, 
if she survives the said Robert Sprigg without issue; but on 
condition that the said donation shall be revoked, if there 
should exist any child, or children born of the intended mar- 
riage, at the time of the demise of the said Robert Sprigg, 
or if the said Robert Sprigg should outlive the said Stella 
Mercer; in which latter case the said sum of twenty thousand 
dollars, thus given, shall revert and return in the hands and 
possession of the said Robert Sprigg, in the same manner as 


a4 4 if the present donation had never taken place.” 
‘4 


The sixth article of this contract, on which we shall have 
occasion to comment, provides that the wife, at the dissolu- 
tion of the marriage, should be freed from the debts of the 
husband contracted during its continuance, by renouncing 
the community of gains or acquits, and take, free of all and 
singular the said debts, not only the property brought in 
marriage by her, but also what she acquired by this con- 
tract, viz. the donation of twenty thousand dollars. 
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rane oie 1881. The laws applicable to this contract, and according to 
=~ which it must be interpreted, are to be looked for in our 
la. Code of 1808, and in the Spanish law books which con. 
ANDREWS. tain rules relating to the subject of donations of this ma. 
ture. Asa preliminary to the investigation of these laws, 
we think it may be laid down as true, that no text of the 
old Code, none of the Spanish laws, accord the tacit or legal 
mortgage contended for on the part of the plaintiff. The 
only countenance or support given to it, is found in the com. 
mentaries of Lopez on the 23d law of the 13 Tit Partida 5, 
in those of Gomez on the laws 50, 51, 52 and 53 of Toro, 
In the works of the Curia Phillipica and Febrero, which are 
entirely works of commentaries, and in the different author- 
ties to which reference is made by these commentators, some 
difficulty occurs in proceeding to apply the law to the con- 
tract, as to the real denomination and nature of the donation 
stipulated in it, whether it be donatio acti, or propter nuptias: 
the second species commented on by Gomez, or the third, 
denominated arrha. But by giving to it either name, its na 
ture, force and effect will not be materially different,accord- 
ing to the doctrine established by this commentator, resulting 
from his researches in the Roman civil law, and in the works 
of many eminent doctors who had preceded him in com 
menting on those laws. | 
If we refer to the Code of 1808, it may properly be called 
a donation between married persons, made by a matriage 
contract. But whatever may be its proper denomination, 
we will first examine its inherent force and effect, and the 
burthens imposed by it on the property of the donor, ac- 
cording to the Spanish laws; next, the obligations resulting 
from it according to the provisions of the Code in force at. 
the period when the contract was entered into, which was 
subsequently sanctioned by the celebration of the marriage. 
From the manner in which the donation was made by 
Robert Sprigg to the plaintiff, who was about to become 
his wife, he clearly intended to enrich her to the extent of 
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the sum given, in the event of his death without children from 
the marriage, and-her survivership. But that she should be 
® thus enriched, at the expense and to the prejudice of dena 
fide creditors of her husband, either those who were such 
before the marriage, or those who by trusting him after- 
wards, in a fair course of dealing, held that situation at the 
time of his decease,—appears to us to be contrary to every 
principle of justice and equity, and ought to be contrary to 
law; and, as we have before stated, no legislative act, either 
in our old code or the laws of Spain, can be found to sanc- 
tion injustice and inequity, such as would be a necessary 
consequence of success on the part of the plaintiff, in her 
present pretensions. ‘The treatise of Gomez on the laws of 
Toro purports to be a commentary on those laws; the great- 
est part of his doctrines, however, appear to be entirely 
founded on texts of the Roman civil law, the use of which 
as having any binding force on the tribunals of Spain, were 
interdicted by express legislation of that country; leaving to 
that body of laws such force and effect as ought to be ac- 
corded to their provisions, considered in relation to sound 
reason and natural justice and equity. It is true that this 
author (to use his own language in No. 41 of his Commenta- 
ries on the laws of Toro, as above cited, when the question 
is put, whether a woman has a tacit mortgage and right of 
preference to secure a donation propter nuptias,) says: “bre- 
vitur, et resolutivé dicit, quod tactta hypotheca bené competet, 
non tamen competit jus prelationis—cujus ratio est; qua in 
dote mulier tractat damno evitando; in estis, verd, donationi- 
bus, tractat de lucro captando.” And in support of this brief 
solution of the question he seems to rely, principally, on the 
law Assiduis of the Roman code. 


Now admitting that this text of law supports his doctrines, 
itdoes not follow that it was, or ought to be, tolerated in 
Spain or her colonies, considering the interdiction of the use 
edge lowe from which it is derived, as having the force of 
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" ly be tolerated in’ Spain, it ought not to be received by usa 
constituting a part of the laws of that country transferred to 
us as purchasers of Louisiana. If, however, we admit that 
mere interpreters and commentators of laws, have power to 
establish rules, by which the inhabitants of the countries 





























whose laws are commented on are to be bound, in relation § J, 
to the tenure by which they hold their property, by rules § sion 
thus established; or that the doctrines of these interpreter J was 
must be received as law, in the absence of any positive le. B pati 
gislation to the contrary, (and this we are by no means §f jn ¢ 
ready to admit;) still we are of opinion that the plaintiff evid 
must fail in her present action. inso! 
According to the Spanish laws, a donation of the kind un § exis 
der consideration, was not permitted to be made above one. § war 
tenth of the property of the donor, to be estimated after ade § had 
duction of all his debts. See Nueva Recopolaeion, Book», § ino 
Tit. 2, Law 2; and Gomez, No. 13, in leges Taari, 50, i, & pers 
52 and 53. It is true that these provisions of the original ff ject 
laws of the country have been changed by the Code of 1808 § dout 
but according to it there still exists a limitation to the right of th 
giving by a person situated as was the donor in the presen? WV 
instance: he had a father and mother then living; consequent § laws 
ly, he could not make a donation of more than one-thirdd§f ed i 
his estate to their prejudice; nor could he give anything tof the « 
the prejudice of creditors who were such at the time of the purs 
donation, or in fraud of those who subsequently became at th 
such: 7. e. he could not validly make any contract, havingaf pert 
direct tendency to cause a fraud of this sort.—See the Cod  T 
of 1808 on the subject of donations generally, and the Curis nor’ 
Phillipica, p. 428, Nos. 12, 13 and 14, the article, Revow clair 
polacion. by ¢ 
Notwithstanding that, agreeable to the provisions of theg Proc 
Code, none but ascendants or descedants, or their heirs, calf om 
: u 


sue for a reduction of a donation made in vik 
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legal. § right to the legitime; and perhaps creditors cannot directly ey pee 
Us ag ff interfere on account of an excess ina donation, as:againstthe Worm. 
ed to & interest of forced heirs; yet they have most clearly a right MERCER 

t that f {o invoke nullity on all donations made in fraud of their just ” ANDREWS. 
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claims, and the defendant must be viewed in the situation of 
a créditor. 

In the present case, the petitioner states that the succes- 
sion of her late husband is insolvent. How'did it become so? 
was it on account of debts contracted by him before the do- . 
nation, for which she now claims a tacit mortgage, or was it 
in consequence of debts subsequently contracted? .Without 
evidence on this subject, it may as well be supposed that the 
insolvency alleged, was occasioned by debts of the husband 
existing previous to the donation, as by those which he after- 
wards contracted. If the first hypothesis be true, then he 
















1 un 
one- 







ade § had no right to give anything; and if the donation was made 
ok, inorder to secure to his widow the sum given, in fraud of 
), 5, @ persons who might become his creditors, it is equally sub- 
ginil § ject to be avoided: and that this was intended, we have no 
808; f doubt, from the whole scope and tenor of the sixth article 





of the marriage contract. 
We have already shewn that, according to the Spanish 
laws a donation like this, the advantages of which are claim- 






rdf ed in the present suit, could not legally exceed one-tenth of j 
g w# the donor’s property, net, after deduction of debts, &c. In 
the pursuance of this doctrine, a person whose debts‘amounted, 





at the time of the donation, to more than the value of his pro-__ & 
perty, could not legally and bonafidely give anything. 

The burden of proof required to shew the state of the do- 
nor’s affairs at the time of the donation, lics on the person» 
claiming the benefit of such donation, as expressly laid down 
by Gomez in the 13th number already referred to. This 
proof has not been furnished in the present case, and, con- 
sequently, the plaintiff cannot succeed in her demands.— 
Thus farthe court is unanimous. For myself I will add, that 
I do not believe that the tacit mortgage claimed by the ap- 

Q3 
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Raton, De pellant has, or ever had, any fair legal existence in the juris 
“e-m prudence of this country. 
— The provisions of our code on this subject require no fur. 
anprews. ther comments. It is believed that there is not a single ex 
pression in it which has a tendency, in the slightest degree, 
to establish the mortgage contended for on behalf of the 
 _eatiinons: plaintiff. The whole doctrine therein contained, on the sub. 
ter nuptias cannot ject of donations, appears to us to be opposed to the exis. 
be imade to the ; , 
prejudice of credi- tence of any such hypothecation. It may not be improper 
-_ to add, in conclusion, that our system of jurisprudence con. 
tains liens and tacit mortgages, created by express legisla. 
tion, fully sufficient to answer all the ends of justice, and, 
perhaps, more than enough for the purposes of commerce. 
It is therefore ordered, adjudged, and decreed, that the 


judgment of the district court be affirmed, with costs. 


DE GRUY’S SYNDIC vs. HENNEN. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
Both remedies canrot be pursued at the same time, and after the juicio 
executivo is turned into the juicio ordinario, the former cannot be again 
resorted to: 
The execution being unauthorized by the judgment, could confer no title 
on the creditor by whom this irregularity was eommitted. 
A breach of professional duty cannot affect the legal right of parties, and 
can only be inquired into when regnlarly before the court. 
The circumstances of this case are these. In 1812, De 
.Gruy, a planter, became insolvent and filed his petition and 
schedule in the superior court for the first judicial district— 
amongst the property surrendered was a tract of land at Ba- 
rataria, which the syndics having in vain offered for sale, 
prayed the court to homologate the tableau of distribution as 
it stood. Thomas Durnford, one of the creditors, opposed it 
on the ground of its homologation invading his rights as mort- 
gagee of the property at Barataria, for three thousand eight 
hundred dollars—his opposition was overruled and the ta- 
bleau homologated. In 1819, Durnford filed a petition citing 
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for seizure and sale which was granted, but was then arrested 
by the syndics coming in and answering. After regular pro- 
cess there was judgment for Durnford. A new order of 
gizure and sale was served and the property struck off for 
twenty-seven hundred dollars, whieh the purchasers refused 
fopay until it was exposed again for sale—when the former 
purchasers arrested the sale by paying their former bid—the 
court below thinking the sale defective a pluries order of 
sizure and sale was served, and the property was struck off 
to the defandant, Hennen, who after some time applied to 
the sherift for a title—an injunction issued at the application 
of the syndics; there was judgment in their favor, and the de- 
fendant appealed. 


Porter, J. delivered the opinion of the court. 

The insolvent filed’ his d:/an so far back as the year 1812; 
aconsiderable portion of his estate was sold and reduced in- 
tocash by the syndics, who in November 1814, filed a ta- 
bleau of distribution. Among the property surrendered was 
atract of land at Barataria. In the tableau of distribution 
the syndics stated that they had exposed this tract- three 
times for sale, and could not find purchasers. 

The money on hand was distributed, and the land remain” 
ed unsold up to the year 1820—in that year, one Durnford> 
who had a mortgage on it, applied for and obtained an order 
of seizure and sale. The syndics made opposition to thig 
proceeding, but after a trial on the issue joined between the 
parties, the court set aside the opposition, and suffered the 
plaintiff to proceed with his execution. The land was sold, 
but a third party having set up title to it, the purchasers 
refused to pay the price, until a good title could be given to 
them—on their refusal the plaintiff took out an alias writ of 
execution. The»purchasers opposed this step, and paid the 
money into the hands of the sheriff, but the court was of 
opinion that as the sale was for cash, the bidders could not 


the syndics uf De Gruy’s, stating his mortgage and praying ae ye 
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Caer first refuse payment, and then on a change of opinion on their 
w= -«Cpart, claim a right to make that payment and hold the pre. 
DE GRUY’s 8YN- mises,-—See 8 N. S. 


Dic 
vs 
HENNEN 


In consequence of this decision of the court, the plaintiff 
proceeded under another execution, and the premises were 
sold by the sheriff to the defendant, Hennen, who it is ad- 
mitted was the agent of Durnford, the plaintiff, and purchas. 
ed for him. From some cause or other, of which the record 
does not give information, the buyer did not obtain a deed. 
from the sheriff, nor did the syndics ever claim the surplus 
money over and above the debt due the plaintiff. In the 
year 1829 the buyer demanded a deed from the sheriff, but 
was injoined at the suit of the plaintiffs from obtaining it. 

The cause was submitted to a jury in the court below, who 
found for the plaintiffs. ‘The defendant appealed. 

The sale is alleged to be null and void, on the ground that 
by law the property of a bankrupt can only be sold by. his 
syndics, and is not subject to the execution of each individu- 
al creditor. 


And if it be not null ab initio the plaintiffs insist the defen 


dant has lost the right to demand a title, after suffering nine 
years to elapse without paying the purchase money. 

While the plaintiffs and the purchasers under ,the execu 
tion first issued were contesting the effect of it, the former, for 
what object it is not well perceived, changed the proceeding 
(into the juicio ordinario) and obtained judgment against the 
defendant in the following words. 

“Whereupon, after reading the documents annexed to the 
petition of the plaintiff, and the court being of opinion that 
the claim of the plaintiff has been sufficiently proved—or- 
der, adjudge and decree, that judgment be entered in favor 
of the plaintiff against the defendant, for the sum of three 
thousand eight hundred doliars, together with interest there- 
on, from the day of the judicial demand, svtz. 23d April, 
1829, until paid, and costs of suit.” 

However, on the decree of the supreme court being ren- 
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dered, setting aside the sale in the juicio executivo the plain- 
tiff seems to have reverted again to that mode of proceeding, 
for we find that he took out a pluries order of seizure, and 
uader it the land was sold to the defendant. This was quite 
irregular. It has been already settled that both these reme- 
dies cannot be persued at the same time, and that after the 
juicio executivo is turned into the juzcio ordinario, the former 
cannot be resorted to. In this instance the plaintiff instead 


_ of issuing & writ of fiert facias, (if indeed he could have tak- 


‘en out an execution against the insolvents property) in pursu- 
ance of his judgment, chose to continue the original executo- 
ry process, and sell the property under it. The execution 
being unauthorized by the judgment, could confer no title on 
the creditor by whom this irregularity was committed. 
_ The attorney who represents the present plaintiff, was 
the gentleman under whose advice the plaintiff in execution 
first resorted to the juzcio executivo to enforce his claim 
against the syndics of the insolvent. And it has been com- 
plained to the court, as a breach of professional duty, that 
he should nowattempt to set aside proceedings which emana- 
ted from his counsel and advice. ‘The conduct of this gen- 
tleman cannot affect the legal rights of the parties; and it 
would not be proper in us to express any opinion on it, un- 
less regularly brought before the court. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the district court be affirmed with costs. 





MILLAUDON vs. ALLARD—BANK OF GEORGIA INTER- 
VENING. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
The third possessor of property subject to"several mortgagees and who has 
purchased from his vender a right to the first mortgage, when the property 


is sold by the sheriff on the application of subsequent mortgages, is entitled 


to be first paid out of the proceeds, although he becomes the purchaser him- 
self 


A mortgage in favor of an absent person, executed and registered by the 
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Eastern District, mottgager, although not accepted by the mortgagee, takes precedence of g 
1881. posterior mortgage duly aceepted and registered. ‘ 


The facts are stated in the opinion of the court by 


Martin, J. 

This was a case of a writ of seizure and sale by the mort- 
gagee. The premises were sold. The Planters Bank of 
Georgia intervened, being a posterior mortgagee. 

The district court was of opinion that as the defendant, 
the third possessor, had had the mortgaged premises adjudi. 


cated to himself, there was no sale, as they were his before’ 
the adjudication, and he could not purchase his own thing, . 


The proceedings in the case presented no obstacle to the ex- 
ercise of the intervening parties right as a mortgagee, and 
he directed a writ of seizure and sale to issue in his favor. 

From this judgment the defendant appealed. 

The record presents the following case: 

1. On the 25th of June, 1822, Lewis N. Allard, the de 
fendant’s father, sold to Richardson one undivided half of a 
tract of land and forty-eight slaves, on which he retained @ 
mortgage for $30,000, part of the price, afterwards credit 
ed by a partial payment of $25,000. 

2. Two days after, June 27th, 1822, Richardson gave a 
mortgage to Landreaux, on the premises for $16,000 and in- 
terest. 

3. On the 17th of March, 1823, Richardson mortgaged 
the undivided tract of land and slaves to Pierre Allard, to whom 
he also mortgaged twenty-three other slaves, for a debt of 
$8000 and interest. The mortgagee, who was then ab- 
sent, accepted the mortgages on the 16th March, 1823. 

These two last mortgages were assigned to the’ plaintiff 
Millaudon, and form the ground of the present suit. 

4, ‘On the 12th April, 1823,the undivided land and negroes 
being encumbered by the above three mortgages, and the 
23 slaves by the last; Richardson sold the whole to Proc- 
ter, who covenanted to discharge all the above mortgages, 
and gave his note to Richardson for twenty-five thousand 
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dollars, mortgaging the above property for the security of the Eastern bly 1581" 
payment of the note. aes 
This note was transferred to J. & C. Bolton, and by them i 
tothe Planter’s Bank, the intervening party, andis the basis tes, aed 
ort- § of the intervention. 
of On the 31st of March, 1824, Proctor reconveyed to Rich- 
ardson the whole property purchased from him—the’ latter 
mt; — rasstming the payment of the mortgagesto Louis N. Allard, 
idi- Laudreéaux and Peter Allard or Millaudon, and of Procter’s 
ore’ fF pote for twenty-fivethousand dollars; the: property of the 
ng. .f Bank—and he mortgaged the whole property to Procter for 
ex- —f the security of the performance of his covenant. 
und 5. On the same day Richardson conveyed all the premi- 
r. ses to Louis N. Allard, receiving in payment six thousand 
dollars in cash, in discharge of twenty-five thousand dollars, 
the amount of the first mortgage, and his vendee assumed 
dee § the payment of those to Landreaux and P. ‘Allard or Mil- 
fa —f ladon, Richardson undertaking té°discharge the note of 
la Proctor i in the posséssion of the Bank: 
lit | 6, busty, On the29th of October, 1824, Louis N. Al. 
lard sold to his son, the present defendant, the whole proper- 
4 T ty above mentioned, for'$120,000. Fortythousand was*paid 
uk | incash, and the balance was promised to be paid in’ ten 
yearly instalments: but the vendee reserved to himself the 
ed right of applying the amount of the deferred payments to 
mM | the total or partial dischargé of the mortgages of Lan- 






































of f dreaux and Pierre Allard or Millaudon. No mention was. 
b- made of Proctor’s note, nor otf the mortgage for the security 
of its payment. 

if Matters were in this situation when the plaintiff, assignee 


of P. Allard, obtained a writ of Seizure and sale, on which 
the premises were sold: the undivided tract and slaves for 
he 1 $40,000—the twenty-three slaves for $11,350—in all, 
© J $51,350. The sheriff deducted from this sum, $220 for 
costs, and paid the plaintiff’s claim $16,783, and paid the 
balance, $34,347, to the defendant.—Code of Practice'704. 
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Esto, Dat, This sum being insufficient té discharge the two first mort. 
—~ gages, (Louis N. Allard and Landreaux) the sheriff, the pro. 
MILESVDON’~ ceeds of the sale being exhaustedy gave the defendant a re. 
ALLARD. ~— lease of posterior mortgages—Code of Practice 708—after 
having received his bond for indemnity and the security of 

the rights of other parties.” 
Four montlis after, viz. on the 18th of February, 1836, 
the bank intervened;, by procuring a rule on the defendantita 


shew cause why he “should not pay the sum due on*Prog, AR 
tor’s note, out ofthe proceeds of the sale on Millaudon’s on 1 4 


der of seizure and Sale. 
The claim of the bank was reelited on the ground that the 
defendant was subrogated to his father’s right on the first 


mortgage for’$25,000, and to Landreaux’s right on the sey 


cond for $16,000, the capital, of these two sums (341,000) 
exceeded the balance réceived from the sheriff? 

_» We think the district judge:erred in concluding that thé 
defendant acquired1 ht bythe sale; that the thing was his 
own before the sale, .wiuld ‘have contifitied “8 80. without te 
-sale,, andis:no ore.than his own after it. *~ . 

The third posses" ENC | sheriff sold the rights of Richardson, the mortgage 
ject uocreretinors as they existed at the date‘of the mortgage, and by the put! 
gagéés and» whoychase the defendant acquired what he did not possess be- 
has purchased from 
his vender a right fore, the release,of the mortgagee’s claim; so that there 
oes, when "Qa an actual, sale, the property was transferred to the purchas 


property is sold by gér, andthe subsequent m ee’ can’ only exercise his 
the sheriff on the 


application of sub = Fights, on the balance remaiting’after the discharge of this 
sequent mortgages 
is entitled to be preceding, nora To ascertain What gfiete rights arg, 
_ proceeds, although ‘ 
* he Re ” This we are ssinbied to do by, an agreement, which the 
povmset “SS parties have placed on recérd, that the proceeds of the ‘sale 
are in court, subject to distribution; the said proceeds being 
represented by the defendant’s bond to the sheriff, which that 
officer has returned into court. 
This leads us to the consideration of the défendant’s riglit 


to retain, first, $25,000, the amount of the first mortgage, 
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4 With interést; secondly, $16,000, that of the sécond, with in- mx go 
ferest.. As the principal ‘absorbs the wo bale, the in- 
terest will not be taken inte view. 

J, As to the first, on Louis N. Alland’s mortgage, it is ob- * 
jected by the appellee’s counsel, that the debt of which thie. 

rtgage*was an accessary, ‘as been’ éxtihguished by pay-.* “ 

ent is no longer due, and, erga, the: dccessry tit ceased to - 

‘exist. ‘ > & 

‘Bit thie appellant’s counsel urges that the mortgagee credi- 
, who purchases tHe premises is as ‘if subPogated to him- 
elf and preserves his mortgage in repard.of a Yat ™ 
mortgage, and the c6nfusion which results. front : 
chase suspends,’ indeed, “his mortgage, but, does not’ ab- 
qiealy destroy it:—he cannot have a gps on. hie own 
e, > 
a “This sprivictpel appears to us to betorectl established by*». 
Merlin, 13, Repertoire verbo subrogat le ‘personns. (Sec. 
ad the “4 et Cannot have al duration , thane 
igt me fatter be temporal ly the former can; ae 
yetiak “He cites Président’ ane liv, 8. tit, Dy < - 
, 8. Cyeditorem qui Tem ‘sibi obligatam emit a del torn * 
tin’ solutam accepif, ‘jus idem pignoris,quod in“ea‘habent _°. 
re mississe et Gmhississe, cettum ‘est quasi confusions: cujas 
Postestate. Sed sfremmpostea evinci cogtingat jus aun, 
iori restitueter ac ‘si ae pala pignoris ‘obligato ag 
set. ~ , a 


ad the defivtant before he purchased the premises, a. 

joyed a my of incomporeal tight . og the premises, :t me : 

would have Been extinguished by. nfusion; :f6r one carinot® 

bé'the creditor. and debtog.. ofva sefvitude; fave a ripht of a 

way ‘ah an éstate oftwhich he hag'the fee ‘simple; but,on his “© 
linquishment to an»anterior mogtgage or on.a’ sale at the 

lattér’s instance, thé;Servitude or inconporedl right would. be 

IB Wevived. —Ciwvil Code 462, art, 50. 

The purchase of the laxid cannot have, the offect of 2S 


troying the claim of dhe creditor,unless the title passes to we 
8 R 3 , 


oe 
-DE GRUY’S S¥N- 
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Eastern pitsiet We therfore” concluls that Nigwis N. Allard. by purthas” 
ie eg ing the premises, did not destroy his mortgage so as to let in 
DE GRUY’S S¥N- posterior ones. 
eRe As to. the mortgage of Landreaux it is not pretended 
ee to be discharged. — oe 
; App 1s eonsve! has urged, that the mortgage af 
{has not priority over that of the bank—he- 
» cause, ‘although it was executed and recorded before the , iy 
bank obtained its/:the latter: oe ake be preferred, becaiisé! 
former did not become effectiial. ‘ll’ ts acceptance BY. 
gee, which was posterior to, the date ofthe cnc’ 
> vO the bank and its registry. 4°, * 
_ We think an absent ‘person has thé benefit of an engage. 
_A morgen ment contrdéted towards hit. Pareciendo que alguno te) 


person, ' executed 


and registered by quizo ‘bbligar’ a otro por promision o por algun conitrato, 0 a 


"the teager, al- " 
oleh a Saree otra manerdaga | tenidode cumpliraquello que se obligo, y no, 


: ao ok mo: rege, pagoda, poner : “Bxception’ que .no fué hecha stipulacion, que 


dence of aiposteri- GU iere decir pronie;temiento, con cierta aplcmpiindageicy 
or scepe hfg ren : 0; 0 que, eA el Bontrato re) obligacion @n e ausentes 


eo. qué non,fué hee O dhte eScribano publicoy o fué heehé a | te 


‘ © otrexpersona privada, en nombre de otros, entre aysente 

"que se obligo alguno que daria ayotro‘o haria alguna a 

Gmmandamos que todav ia vale® la obligacion y “contrato ques 

i ¥ fuei hecho, enjgualquiera manera que parezca que undige! 
. a cia Sbligar a otrd.—Recopilacion te Castilla 5, 6. 2) 
‘i * ‘See Duchamp et ab. vs. Nicholson, 2d, prtoed N.S. & 


et at 3 id. 60 as i ¥ Per 


ahd: d d, that t : 

gurt. be dinulled 7 and. re- » 

edt ct ae Y the Bf be 

— thang wath aM lid i ae 


*y ‘ /~ ¥ 
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